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Senator Carney, Representative Moonen and esteemed members of the Joint
Standing Commuttee on Judiciary, I am Rachel Talbot Ross I represent House
Dastrict 118 which 1s much of the Portland peninsula I also have the distinct honor
of serving as the Mame Speaker of the House I am here today to introduce LD
2004, An Act to Restore Access to Federal Laws Beneficial to the Wabanaki
Nations, a bill that I bring before you with strong bipartisan support

Before I begin, 1t 1s important for us to all recognize that the land we stand
on today 1s most recently the ancestral unceded land of the Nanrantsouak Band of
Abenaki Indians, a name meaning “people of the still water between the rapids”,
who were the last native stewards of the land between the Kennebec and
Androscoggin Rivers, where they lived as farmers and fishermen until European
contact, when they merged into the Tribes that make up the larger Wabanaki
Confederacy — the Houlton Band of Maliseet Indians, the Mi1’kmaq Nation, the
Passamaquoddy Tribes at Motahkomikuk and Sipayik, and the Penobscot Nation

The Wabanaki Nations are unique, and not n a positive way, among the 574
federally recognized tribes in the United States due to the Mamne Indian Claims
Settlement Act of 1980 (MICSA, P L 96-420) MICSA provides that any federal
law enacted for the benefit of Indian tribes which would affect the application of
Maine state law does not apply in Maine and to the Wabanaki Nations unless the
United States Congress explicitly makes that law applicable in Mame The tribes
that make up the Wabanaki Nations, the Maliseet, M1’kmagq, Passamaquoddy, and
Penobscot, are the only federally recognized tribes routinely denied the benefits of
federal legislation that help all the other tribes grow, flourish, and prosper In fact,
under MICSA and Maine law, the Wabanak1 Nations are not treated as nations at
all but rather as municipalities Neither Maine nor the federal government has ever
recognized their inherent sovereignty and 1t continues to be 1gnored

District 118:  Portland neighborhoods of Parkside, Bayside, East Bayside, Oakdale and
the University of Southern Maine Campus
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I have introduced LD 2004 to correct that historical anomaly and give the
Wabanaki Nations the opportunity to improve the lives of not only all tribal
citizens 1n Maine, but every person who calls the State of Maine home As I will
explain, 1f the Wabanaki Nations are granted the benefits of federal legislation that
applies to all other tribes throughout the United States, they will finally have the
chance to build their tribal governments, engage in meaningful economic
development, access federal programs that were created 1n part to remedy our
country’s historically brutal treatment of our only Native residents, reduce
unemployment and poverty, and improve housing and infrastructure When the
Wabanaki realize those opportunities, the lives of Mainers residing in communities
that surround the Wabanaki Nations will improve as well

During my testimony, I will refer to two publications that help explain the
history of why we have treated the Wabanak1 Nations so poorly under MICSA and
Maine law, and the devastating consequences of that mistreatment The first 1s the
report of the Task Force on Changes to the Maine Indian Claims Settlement
Implementing Act that was 1ssued 1n January of 2020 (The Maine Task Force
Report which you can find at 3815 (maine gov) )

The second report was 1ssued i December of 2022 by the Harvard Project
on American Indian Economic Development and 1s entitled Economic and Social
Impacts of Restrictions on the Applicability of Federal Indian Policies to the
Wabanaki Nations in Maine (The Harvard Report which you can find at
wabanaki_report_vfin_for_dist 2022-12-02 pdf (harvard edu) )

Both reports focused 1n part on the sheer volume of federal legislation
enacted since MISCA and the Maine Implementing Act came into law 1n 1980
The Maine Task Force Report listed 151 federal laws enacted after 1980 that
benefited every federally recognized tribe n the United States except the
Wabanaki Nations (See, Appendix N to the Maine Task Force Report) Included
1n those 151 beneficial federal laws that do not benefit the Wabanaki are laws that
are seminal for federal Indian policy, including

e The American Indian Religious Freedom Act

« The Clean Water Act Amendments of 1987

« The Esther Martinez Native American Languages Preservation Act

» The Indian Civil Rights Act

» The Indian Gaming Regulatory Act

» The Indian Health Care Improvement Act



* The Indian Self-Determination Act Amendments of 1988 and 1994

* The Indian Tribal Economic Development and Contract Encouragement
Act

* The Indian Trust Asset Reform Act

» The Native American Graves Protection and Repatriation Act

» The Native American Housing Assistance and Self-Determination Act

» The Safe Drinking Water Act Amendments of 1986 and 1996

» The Stafford Act

e The Tribal Law and Order Act, and

» The Tribal Self-Governance Act of 2000

The Maine Task Force concluded

Given the broad nature of [the exclusionary language in MICSA] any law
for the benefit of Indian country that in any way ‘affects’ Maine law may be
rendered mapplzcab)e in Mawme  [I]t is theoretically possible that
provisions within eaclh of the laws enumerated in the report mcluded in
Appendix N, may be {rendered inapplicable in Maine 1f those provisions
conflict with Maine law to some degree

(Maine Task Force Report at 56) Therefore, the Task Force unanimously adopted

Consensus Recommendatl(‘)n #20 which read

Amend the Mane Implementing Act to specify that for the purposes of $6(h)
and §16(b) of the federal Settlement Act, federal laws enacted for the benefit
of Indian country do not affect or preempt the laws of the State of Maine

(Maine Task Force Report at 56) LD 2004 accomplishes that and would allow the
Wabanaki Nations to enjoy the same rights, privileges, powers, and immunities as
every other federally recognized tribe in the United States

The Harvard Report Legms with the following observations

For at least the last several decades, federal Indian policy n the US has
supported tribal self-‘determmatzon through tribal self-government The
results have been (1) remarkable economic growth across most of Indian
Country, and (2) concomitant expansions of the responsibilities and
capactties of tribal governments Hundreds of tribes across the other Lower
48 states now routmély serve thewr citizens with the full array of

governmental functions and services that we expect from non-Indian state




and local governments in the US, and increasing numbers of tribes are the
economic engines of their regions

Umique to Mamne, the federal Mame Indian Claims Settlement Act of 1980
(MICSA) empowers the state government to block the applicability of federal
Indian policy in Mane As a result, the development of the Wabanaki
Nations’ economies and governmental capacities have been stunted Today,
all four of the tribes m Maine—Maliseet, M1’kmagq, Passamaquoddy, and
Penobscot—are stark economic underperformers relative to the other tribes
in the Lower 48 states The subjugation of the Wabanaki Nation’s self-
goverming capactties 1s blocking economic development to the detriment of
both tribal and nontribal citizens, alike For the tribal citizens of Maine held
down by MICSA’s restrictions, loosening or removing those restrictions
offers them little in the way of downside risks and but much in the way of

upside payoffs

Again, LD 2004 removes those existing restrictions and places the Wabanaki
Nations on par with other tribes It does so by stating in proposed 12 MR S A
§6215 “that any statute or regulation of the Umited States enacted before, on or
after October 10, 1980 that accords a special status or right to or relates to a special
status or right of any Indian, Indian nation, tribe or band of Indians, Indian lands,
Indian reservations, Indian country, Indian territory or land held 1n trust for Indians
1s applicable within this State, without regard to any effect on the jurisdiction of or
the application of the laws of thus State ” This will allow the Wabanaki Nations to
become the economic engines that all of Maine desperately needs, foremost among
them, our tribal citizens who might finally be able to have the opportunity to attain
the benefits of economic development that many other Maine people take for
granted, and that tribes throughout the United States enjoy

The lack of the ability for the Wabanaki to take advantage of beneficial
federal legislation and the programs established by that legislation has had
devastating 1mpacts on their tribal citizens The Harvard Report discussed many of

those impacts

e Wabanaki unemployment rates are consistently higher than Maine as
a whole When Maine’s unemployment rate for all people was 4 1%,
Unemployment for Penobscot tribal citizens was 5 7%, Maliseet tribal
citizens was 5 8%, Passamaquoddy Indian Township tribal citizens
was 6 5%, M1r’kmagq tribal citizens was 7 5%, and Passamaquoddy
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Pleasant Point tribal citizens was 8 7%, more than double Maine’s
overall rate

e In terms of income growth, the numbers are equally troubling Since
1989, inflation adjusted income of the average resident of the United
States has increased by 17% For Mainers overall, income has
increased by 25% during that time However, tribal citizens in Maine
have realized an increase of only 9% while income for tribal citizens
in the Lower 48 states, who have had the benefits contained 1n federal
legislation that are demied to the Wabanaki, saw their income increase
more than 61%!

e Regarding housing, tribal citizens in Maine reside in overcrowded
housing, which 1s defined as housing units with more than one person
per room, at rates higher than Maine’s overall rate of 1 5% For
Maliseet tribal citizens that rate 1s 8 9%

o Child poverty rates tell a similar story, and the story 1s bleak While 1n
2019 Maine’s overall child poverty rate was 15 1%, for Indian
children it ranged from a low of 40 2% at Passamaquoddy’s Indian
Township to a high of 76 9% for the M1’kmaq

All these numbers, all of these figures are unacceptable Every number, every
figure, represents a human being, an Indian adult or an Indian child who 1s not able
to reach their full potential and live a life filled with hope and dignity LD 2004
will help change those numbers, those figures, and most importantly, in so doing
change so many lives for the better

Before closing, I want to point out that whenever we discuss tribal
sovereignty and tribal self-determination, too many people focus on gaming or
gambling, as 1f those are the only economic development tools available to tribal
nations and their tribal citizens That 1s not the case, tribes across the country are
developing their economies 1n the same ways that all governments and all people
do They create and invest in businesses that run the full gamut of the larger
economy In addition, LD 2004 explicitly carves out gaming and makes 1t clear
that the Wabanaki Nations may only conduct gaming 1n accordance with the laws
of Maine, and may not conduct those activities under the authority of federal law
or regulation Lastly, LD 2004 also carves out the prosecution of Maine’s higher
level criminal offenses by leaving exclusive jurisdiction in the hands of Maine’s
criminal justice system



I thank you very much for your time and attention today and for your
indulgence with me providing longer than usual testtmony The length of my
testtmony reflects the seriousness of the 1ssues addressed in LD 2004 and the
incredible amount of good we can do for so many people by moving this bill
forward I am happy to answer any questions you might have
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Executive Summary

In October 2019, the State of Maine’s Task Force on Changes to the Maine indian Claims Settlement
Implementing Act (“Task Force”) made a request to the Human Rights and Indigenous Peoples Clinic at
Suffolk University Law School (“Climic”) to research federal laws enacted after October 10, 1980 for the
benefit of Indians and Indian nations This report presents those research findings

As part of the Task Force’s mandate ta consider changes to the several state and federal Maine Indian
claims settlement acts, it sought to compile a list of federal legislation enacted after October 10, 1980
that benefit Indian nations and Indians The reason for this request is that one section of the federal
Maine Indian Claims Settlement Act (“MICSA”} provides that federal laws “enacted after October 10,
1980, for the benefit of Indians [or] Indian nations which would affect or preempt the application of
the laws of the State of Maine” do not apply within the State of Maine, unless the law s specifically
made applicable within the State 25U S C §1735(b) Researching which laws may be implicated by
section 1735(b), may help facilitate discussions on changes to the settlement acts

The primary research tool utilized by the Clinic was Congress gov, which covers all federal laws The
Clinic used different search terms, 1 e Indian, Native American, tribe, American Indian and tribal to
capture the terminology used at different periods of times and to ensure that all potential laws were
found Using the following guidehnes, the research results were reviewed to determine whether to
include a particular law in the final findings
o lLaws which were applicable to just a specific tribe(s) were not included
e Laws which solely provided for the appropnation of funds under a preexisting program were not
included
e Ifalaw seemed to provide a benefit to an Indian nation or indians, it was included
s if a law amended an earlier law, the Chnic did not review the earlier law which was being
amended Instead, if it seemed that the earher law and the amendment of that law provided a
benefit to an Indian nation or Indians, it was included
» If there was a question whether to Iinclude a law, the law was included

When considering to include a law, the Chinic did hot conduct a legal analysis under section 1735(b),
namely the Climc did not attempt to answer the question whether a law was “for the benefit of Indians
[or] Indian nations” and “which would affect or preempt the apphcation of the laws of the State of
Maine ” As a result, this report and its findings should not be regarded as a comprehensive list of laws
triggered by section 1735(b), but rather a list of federal laws enacted after October 10, 1980 related to
or which may benefit Indians and Indan nations

The Chnic identified approximately 151 laws covering a wide range of topics Major federal Indian
legislation was enacted or amended during this 40 year peniod, including the indian Civil Rights Act,
Indian Self-Determination Act, American Indian Rehgious Freedom Act, Indian Gaming Regulatory Act,
Native American Graves Protection and Repatriation Act, Indian Trnibal Economic Develapment and
Contract Encouragement Act, Amenican indian Probate Reform Act, Esther Martinez Native American
Languages Preservation Act, Tribal Law and Order Act, and the Violence Against Women Act The report
hists all the laws by Congress, and then follows with a list of each law (again by Congress) with a brief
description of the law and a web link to the full document



We hope that this report proves helpful in the Task Force’s work and we thank the Task Force for
including the Clinic in this important endeavor

Nicole Friederichs, Chnic’s Supervising Attorney

Majda Abbas, Clinic Student Attorney

Brian Miller, Ciinic Student Attorney
Franziska Newmann, Chnic Student Attorney
Gabrielie Collins, Chinic Student Attorney

Juhe Guzman, Clinic Student Attorney
Matthew Gillis, Clinic Student Attorney
Usama Hanif, Clinic Student Attorney
Zahdiel Umana, Clinic Student Attorney



List of Laws by Congress

96" Congress

National Historic Preservation Act Amendments of 1980, P L 96-515
Indian Health Care Amendments of 1980, P L 96-537

State and Local Fiscal Assistance Act Amendments of 1980, P L 96-604

97" Congress

Indian Mineral Development Act of 1982, P L 97-382

indian Claims Limitation Act of 1982, P L 97-394

Indian Triba! Governmental Tax Status Act of 1982, P L 473
Nuclear Waste Policy Act of 1982, P L. 97-425

Federal Oil and Gas Royalty Management Act of 1982, P L 97-451
Lacey Act Amendments of 1981, P L 97-79

98" Congress

Per Capita Payments to indians, P L 96-64

Deficit Reduction Act of 1984, P L 98-369

Indian Financing Act Amendments of 1984, P 1. 98-449
Old Age Assistance Claims Settlement Act, P L 98-500
indian Land Consolidation Act Amendment, P L 98-608

99™ Congress

indian Education Techmcal Amendments Act of 1985, P L 99-89

Food Secunty Act of 1985, P . 99-198 '

Consolidated Omnibus Budget, P L 99-272

A bill to amend Title 25 relating to Indian education programs, P L 99-228

A bill to prevent sexual molestation of chuldren in indian country, P L $5-303
Safe Dnnking Water Act Amendments of 1986, P L 95-339

Education of the Handicapped Amendments of 1986, P L. 99-459

Electric Consumer Protection Act of 1986, P L 99-495

American Indian, Alaska Native, and Native Hawanan Culture and Art Development Act, P L 99-498
Rehabihitation Act Amendments of 1986, P L 99-506

Indian Alcohol and Substance Abuse Prevention and Treatment Act, P L 99-570

100™ Congress

Water Quality Act of 1987, P L 100-4

Surface Transportation and Uniform Relocation Assnstance Act of 1987, P L 100-17
Older Americans Act Amendments of 1987, P L 100-175

Public Health Service Amendments of 1987, P L 100-177

Agricultural Credrt Act of 1987, P.L 100-233

Housing and Community Development Act of 1987, P L 100-242

Augustus F Hawkins-Robert T Stafford Elementary and Secondary School Improvement Amendments of
1988 P L 100-297

Abandoned Shipwreck Act of 1987, P L 100-298

Indian Housing Act of 1988, P L. 100-358 :

Ommnibus Trade and Competitiveness Act of 1988, P.L. 100-418



A bill to make clanfying, corrective, and conforming amendments to laws relating to Indian education,
and for other purposes, P L 100-427

A bill to amend the Indian Financing Act of 1974, and for other purposes, P L. 100-442
Indian Self-Determmation and Education Assistance Act Amendments of 1988, P L 100-473
Family Support Act of 1988, P L 100-495

Indian Gaming Regulatory Act, P L. 100-497

Technical and Miscellaneous Revenue Act of 1988, P L 100-649

Business Opportunity Development Reform Act of 1988, P L 100-656

Anti-Drug Abuse Act of 1988, P L. 100-690

Federal Cave Resources Protection Act of 1988, P L 100-691

indian Health Care Amendments of 1988, P L. 100-713

101 Congress

National Museum of the Amenican Indian Act, P L 101-185

Amendment to the Indian Alcohol and Substance Abuse Prevention and Treatment Act, P L 101-272
To Authorize and Request the President to Proclaim the Month of November, 1990, and thereafter as
“Native Amencan Indian Heritage Month ”, P L. 101-343

Indian Law Enforcement Reform Act, P L 101-379

indian Environmental Regulatory Enhancement Act of 1990, P L 101-408

Native Amenican Languages Act, P L 101-477

Native American Graves Protection and Repatriation Act, P L 101-601

102" Congress

To make permanent the legislative reinstatement, following the decision of Duro against Reina of the
power of Indian tribes to exercises criminal jurisdiction over indians, P L 102-137

Indian Environmental General Assistance Program Act of 1992, P L 102-497

Native American Languages Act of 1992, P L 102-524

103™ Congress

An Act to extend the suspended implementation of certain requirements of the food stamp program on
Indian reservations, P L 103-11

Omnibus Budget Reconciliation Act of 1993, P L. 103-65

Indian Tribal Justice Act, P L. 103-176

Amencan Indian Agricultural Resource Management Act, P L 103-177

Preventive Health Amendments of 1993, P L 103-183

Food Stamp Program Improvements Act of 1994, P L 103-225

School-to-Work Opportuntties Act of 1994, P L 103-239

Human Services Amendments of 1994, P L. 103-252

Violent Crime Control and Law Enforcement Act of 1994, P L. 103-322

Amencan Indian Religious Freedom Act Amendments of 1994, P L 103-344

National Defense Authorization Act for Fiscal Year 1995, P L 103-337

Small Bustness Administration Reauthonzation and Amendments Act of 1994, P L 103-403
American Indian Trust Fund Management Reform Act of 1994, P L, 103412

Indian Self-Determination Act Amendments of 1994, P L 103-413

Social Secunty Act Amendments of 1994, P L 103-432

Indian Dams Safety Act of 1994, P L 103-600

Improving America's Schools Act of 1994, P L 103-761

indhan Lands Open Dump Cleanup Act of 1994, P L 103-783



104 Congress

Federal Agriculture improvement and Reform Act of 1996, P L. 104-127

Ryan White CARE Act Amendments of 1996, P L. 104-146

Safe Drinking Water Act Amendments of 1996, P L 104-182

Small Business Job Protection Act of 1996, P L 104-188

Professional Boxing Safety Act of 1996, P L 104-272

National Museum of the American Indian Act Amendments of 1996, P L 104-278
indian Health Care improvement Technical Corrections Act of 1996, P L 104-313
National Invasive Species Act of 1996, P L 104-332

Native American Housing Assistance and Self-Determination Act of 1996, P L 104-330

To make certain technical corrections in laws relating to Native Americans, and for other purposes, P L
104-109

105™ Congress

Balanced Budget Act of 1997, P L. 105-33

Transportation Equity Act for the 21% Century, P L 105-178
Workforce Investment Partnership Act of 1998, P L 105-220
Department of Defense Apprapriations Act, P L 105-262

Higher Education Amendments of 1998, P L 105-244

Coats Human Services Reauthorization Act of 1998, P L 105-285

106%™ Congress

Indian Tribal Economic Development and Contract Encouragement Act of 2000, P L 106-179
Tribal Self-Governance Amendments of 2000, P L 106-260

Children’s Health Act of 2000, P L 106-310

Alaska Native and American Indian Direct Reimbursement Act of 1999, P L 106-417

Native American Business Development, Trade Promotion, and Tounsm Act of 2000, P L 106-464
Indian Arts and Crafts Enforcement Act of 2000, P.L 106-497

Indian Tribal Justice Technical and Legal Assistance Act of 2000, P L 106-559

Indian Land Consolidated Act Amendments of 2000, P L 106-462

Older Amenicans Act of Amendments of 2000, P L 106-501

Omnibus Indian Advancement Act, P L 106-568

American Homeownership and Economic Opportunity Act of 2000, P L 106-569

107 Congress

Farm Security and Rural investment Act of 2002, P L 107-171

Indian Financing Amendments Act of 2002, 107-249

Natwve American Housing Assistance and Self-Determination Reauthorization Act of 2002, P L 107-292

108™ Congress
American Indian Probate Reform Act of 2004, P L 108-374

109" Congress
Native American Housing Enhancement Act of 2005, P L 109-136
Indian Land Probate Reform Technical Corrections Act of 2005, P L 109-157

Esther Martinez Native American Languages Preservation Act of 2006, P L 109-394
I



110% Congress
Native American Housing Assistance and Self-Determination Reauthorization Act of 2008, P L 110-411

111" Congress

Children’s Health Insurance Program Reauthonization Act of 2009, P L 111-3

American Recovery and Remvestment Act of 2009, P L 111-5

Serve Amenrica Act, PL 111-13

Patient Protection and Affordable Care Act, P L 111-148

Indian Arts and Crafts Amendments Act of 2010/ Tribal Law and Order Act of 2010, P L 111-211
Indian Veterans Housing Opportunity Act of 2010, P L. 111-269

Claims Resolution Act of 2010, P L. 111-291

America Competes Reauthorization Act of 2010, P L 111-358

112" Congress
Moving Ahead for Progress in the 21% Century Act, P L 112-14

Helping Expedite and Advance Responsible Tnbal Home Ownership Act of 2012 or HEART Act of 2012,
PL 112-151

113* Congress

Disaster Relief Appropriations Act, P L. 113-2

Violence Against Women Reauthorization Act of 2013, P.L. 113-4

Pandemic and All-Hazards Preparedness Reauthorization Act of 2013, P L 113-5
Agnicuitural Act of 2014, P L 113-79

Kilah Davenport Child Protection Act of 2013, P L. 113-104

Water Resources Reform and Development Act of 2014, P L. 113-121

Workforce Innovation and Opportunity Act, P L 113-128

Veterans Access, Choice, and Accountability Act of 2014, P L 113-146

Tribal General Welfare Exclusion Act of 2014, P L 113-168

Preventing Sex Trafficking and Strengthening Families Act, P L. 113-183

Child Care and Development Block Grant Act of 2014, P L 113-186

Howard Coble Coast Guard and Maritime Transportation Act of 2014, P L 113-281
Enactment of Title 54—National Park Service and Related Programs, P L 113-287
Tax Increase Prevention Act of 2014, P L 113-295

114" Congress

Medicare Access and CHIP Reauthorization Act of 2015, P L 114-10
Justice for Victims of Trafficking Act of 2015, P L 114-22

Protecting Our Infants Act of 2015, P L. 114-91

National Defense Authorization Act for Fiscal Year 2016, P L 114-280
Foung America's Surface Transportation Act or the FAST Act, P L. 114-94
Every Student Succeeds Act, P L. 114-95

Native American Children's Safety Act, P L 114-165

Indian Trust Asset Reform Act, P L 114-178

Comprehensive Addiction and Recovery Act of 2016, P L 114-198
Native American Tounsm and Improving Visstor Experience Act or the NATIVE Act, P L 114-221
Water Infra-structure Improvements for the Nation Act, P L 114-322



115 Congress

Indian Employment, Training and Related Services Consohdation Act of 2017, P L 115-93

Tribal Social Security Fairness Act of 2018, P L 115-243

Indian Tribal Energy Development and Self-Determination Act Amendments of 2017,P L. 115-325
Johnson-O'Malley Supplemental indian Education Program Modernization Act, P L 115-404

116™ Congress

John D Dingell, Jr Conservation, Management and Recreation Act, P L 116-9

Pandemic and All-Hazards Preparedness and Advancing Innavation Act of 2019, P L 116-22
Taxpayer First Act, P L 116-25

Autism Collaboration, Accountability, Research, Education, and Support Act of 2019, P L 116-60



96™ CONGRESS (1980)

Public Law Number: 96-515

Name of Law: National Historic Preservation Act Amendments of 1980

Description. Declares that 1t shall be the policy of the Federal Government, in cooperation with other
nations and in parthership with the States, local governments, Indian tribes, and private organizations
and individuals, to {1) use measures to foster conditions under which our modern society and our
prehistoric and historic resources can exist in productive harmeny, (2) provide leadership in the
preservation of the prehistoric and historic resources of the United States and of the nternational
community of nations, (3) adminster federally owned, administered, or controlled prehistoric and
historic resources, (4) contribute to the preservation of non federally owned prehistoric and historic
resources, {5) encourage the public and private preservation and utitization of all usable elements of the
Nation's environment, and {6) assist State and local governments and the National Trust for Historic
Preservation in the United States to expand and accelerate their historic preservation programs and
activities

Link. https //www govinfo gov/content/pks/STATUTE-94/pdf/STATUTE-94-Pg2987 pdf#page=1

Public Law Number: 96-537

Name of Law. Indian Health Care Amendments of 1980

Description Primanly an appropriations bill, but does amend the Indian Health Care Improvement Act
to direct the Secretary of Health and Human Services to assist tnbal organizations in administering
programs on or near Federal Indian reservations and in or near Alaska Native villages, to assist Indians to
enroll for Medicare benefits and to apply for Medicaid benefits Directs the Secretary to enter into
contracts with urban and rural tribal organizations to estabiish and administer programs to make health
services more accessible to Indian populations Requires such organizations to submit a report for each
fiscal year on the expenditure of funds receved under such contracts Makes such report subject to
audrt by the Secretary and the Comptroller General

Link https //www govinfo gov/content/pkeg/STATUTE-94/pdf/STATUTE-94-Pg3173 pdffipage=4

Public taw Number 96-604
Name of Law* State and Local Fiscal Assistance Act Amendments of 1980
Description. Removes the requirement that governments of indian tribes and Alaskan native villages

spend revenue sharing funds for the benefit of members of the tribe or village according to the county
in which they reside

Link htips //uscode house gov/statutes/pl/96/604 pdf



97™ CONGRESS (1981-1982)

Public Law Number, 97-382

Name of Law: indian Mineral Development Act of 1982

Description: To permit Indian tribes to enter mto certain agreements for the disposition of tribal mineral
resources, and for other purposes

Link: https //www govinfo gov/content/pka/STATUTE-96/pdf/STATUTE-96-Pg1938 pdf

Public Law Number 97-394
Name of Law Indian Claims Lirmitation Act of 1982

Description Part of an larger appropnations bill, makes amendments to timing of Indian Claims (28
USC 2415)

Link https //www govinfo gov/content/pke/STATUTE-96/pdf/STATUTE-96-Pg1966 pdf

Public Law Number. 97-473

Name of Law. Indian Tribal Governmental Tax Status Act of 1982
Descnption, Treating tribal government as states for certain tax purposes
Link https //uscode house gov/statutes/pl/97/473 pdf

Public Law Number. 97-425

Narne of Law: Nuclear Waste Policy Act of 1982

Descniption: Requires the Secretary to notify the State in which, or the Indian tribe on whose
reservation, a repository for high-level radioactive waste or spent nuclear fuel from atomic energy
defense activities or from research and development activities of the Secretary i1s proposed to be

located Entitles the State or Indran tribe involved to nghts of participation and consultation with respect
to the development of such a repository

Link. https //www govinfo gov/content/pkg/STATUTE-96/pdf/STATUTE-96-Pg2201 pdf

Pubhc Law Number 97-451
Name of Law- Federal Oil and Gas Royalty Management Act of 1982

Descniption. Title 1l address oif and gas leases on Indian tands, including entering into cooperative
agreements

Link* https //www govinfo gov/content/pke/STATUTE-96/pdf/STATUTE-96-Pg2447 ndf

Public Law Number 97-79

Name of Law Lacey Act Amendments of 1981

Description Repeals provisions of Federal law prohibiting commerce in wildlife and fish (the Lacey and
Black Bass Acts) Sets forth prohibitions against trade in any fish or wildlife taken or possessed in
violation of Federal, Indian tribal, State, or foreign law Adds a new prohibition against trade in plants
which are subject to State conservation of species laws

Link https //www govinfo gov/content/pkg/STATUTE-95/pdf/STATUTE-95-Pg1073 pdf

10



98™ CONGRESS (1983-1984)

Public Law Number- 98-64

Public Law Name: Per Capita Payments to Indians

Description: To provide that per capita payments to Indians may be made by tribal governments, and

for other purposes, Funds held in trust by the Secretary of Interior for an Indian tribe and which are to
be distributed per capita to members of that tribe may be distributed by either the Secretary or at the
request of the governing body of the tribe and subject to approval of the Secretary

Link https //www govinfo gov/content/pkg/STATUTE-97/pdf/STATUTE-97-Pg365 pdf

Public Law Number: 98-369
Name of Law- Deficit Reduction Act of 1984

Description* Amends rules treating indian Tribal governments as States to be permanent and expanded
Link: Unable to find

Public Law Number 98-449
Name of Law: Indian Financing Act Amendments of 1984

Description. To reauthorize and amend the Indian Financing Act (1974), including secunties for indian-
owned economic enterprises

Link* Unable to find

Public Law Number- 98-451

Name of Law Indian Trust Fund Interest Rates Amendment, 1584

Description® “That all funds held n trust by the US and carried in principal accounts on the books of the
US Treasury to the credit of Indian Tribes shall be invested by the Secretary of Treasury, at the request

of the Secretary of the Interior, in public debt securities with maturities suitable to the needs of the fund
involved and bearing interest

Link. https //www govinfo gov/content/pkg/STATUTE-98/pdf/STATUTE-98-Pg1729 pdf

Public Law Number 98-500
Name of Law: Old Age Assistance Claims Settlement Act
Description To compensate heirs of deceased Indians for improper payments from trust estates to

States or political subdivisions thereof as reimbursements for old age assistance receved by decedents
during therr ifetime

Link https //www govinfo gov/content/pkg/STATUTE-98/pndf/STATUTE-98-Pg2317 pdffipage=1

Public Law Number- 98-608

Name of Law Indian Land Consclidation Act Amendment

Pescription Technmical amendments

Link https //www govinfo gov/content/pke/STATUTE-98/pdf/STATUTE-98-Pg3171 pdf
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99™ CONGRESS (1985-1986)

Public Law Number: 99-89

Name of Law. Indian Education Technical Amendments Act of 1985

Descnption: Technical amendments to Title Xl of the Education Amendments of 1978, relating to Indian
Education Programs, tncluding establishment of standards

Link: https //www govinfo gov/content/pkg/STATUTE-99/ndf /STATUTE-99-Pg379 pdf

Public Law Number. 99-198

Name of Law Food Secunity Act of 1985

Description Section on employment and training “The Secretary shall promulgate guidelines that (1)
enable State agencies, to the maximum extent practicable, to design and operate an employment and
training program that is compatible and consistent with similar programs operated within the State, and
{n) ensure, to the maximum extent practicable, that employment and traming programs are provided for
Indians on reservations ”

Link. https //www govinfo gov/content STATUTE-99/pdf/STATUTE-99-Pg1354 pdf

Public Law Number. 99-272

Name of Law: Consolidated Omnibus Budget

Description Amendments to Public Service Act to allow for Secretary to enter into contracts of fiscal
agents on Indian health services, amendments to ehgibility of small business owned by Indian tribes,
determination of economic disadvantage of an Indian, creation of advisory committee on native
American veterans

Link. hitps //www govinfo gov/content/pkg/STATUTE-100/pdf/STATUTE-100-Pg82 pdf

Public Law Number 99-228

Name of Law A hill to amend Title 25 relating to indian education programs

Descniption. Amends definihion of “eligible Indian student”, provides exceptions for when the Secretary
of Interior can permiit a student to attend a BIA school if they are not an eligible indian student

Link: https //www govinfo gov/content/pkg/STATUTE-99/pdf/STATUTE-99-Pg1747 pdf

Public Law Numbher. 99-303

Name of Law* A bill to prevent sexual molestation of children n indian country

Description Amends the Major Crimes Act with respect to crimes in Indian country to include the crime
of felonious sexual molestation of a mmor

Link- https //www govinfo gov/content/pke/STATUTE-100/pdf/STATUTE-100G-Pg438 pdf

Pubhic Law Number- 99-339

Name of Law Safe Drinking Water Act Amendments of 1986

Description Authorizes the Administrator to make special provistons for treating Indian tribes as States
under this Act, directs the admnustrator to conduct a survey of drinking water on Indian reservations
within one year of this Act’s enactment

unk https //www govinfo gov/content/pke/STATUTE-100/pdf/STATUTE-100-Pg642 pdf
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Pubhc Law Number 99-457

Name of Law- Education of the Handicapped Amendments of 1986

Description: Secretary may make grants to and cooperative agreements with the Secretary of the
interior to remove architectural barriers in schools serving Indians on reservations, Includes tribes in
cooperative agreements on early education of handicapped children

Link. hitps //www govinfo gov/content/pke/STATUTE-100/pdf/STATUTE-100-Pg1145 pdf

Public Law Number: 99-495

Name of Law: Electric Consumer Protection Act of 1986

Description Amends the Federal Power Act to environmental protections and relicensing of electricity
generating projects, including those on Indian lands

unk https //www usbr gov/power/legislation/ecpa pdf

Public Law Number: 93-498

Name of Law: American Indian, Alaska Native, and Native Hawauan Culture and Art Development Act
Description. Creation of Institute of American Indian and Alaska Natwe Culture and Arts Development to
coordinate the Federal Government's effort to preserve, support, revitahze, and disseminate Indian art
and culture and Native Hawanan art and culture

Link: https //www govinfo gov/content/pkg/STATUTE-100/pdf/STATUTE-100-Pg1268 pdf

Public Law Number 99-506
Name of Law: Rehabiittation Act Amendments of 1986

Description American Indian vocational rehabilitation services, study of needs of American Indians with
handicaps

Link: https //www govinfo gov/content/pkg/STATUTE-100/pdf/STATUTE-100-Pg1807 pdfiipage=4

Public Law Number* 99-570

Name of Law Indian Alcohol and Substance Abuse Prevention and Treatment Act

Description- Act authorizes and develops a comprehensive, coordinated attack

upon the dlegal narcotics traffic in Indian country and the deleterious impact of alcohol and substance
abuse upon Indian tribes and their members and provides authority and opportuntties for Indian tribes
to develop and implement a coordinated program for the prevention and treatment of alcohol and
substance abuse at the local level Part of the larger bill which also includes programs for indian youth,
to meet the needs of Indian children cn reservations serviced by elementary and secondary schools
operated for Indian children by the Department of the Interior, amendments to the Indian Elementary
and Secondary School Assistance Act

Link https //www govinfo gov/content/pkeg/STATUTE-100/pdf/STATUTE-100-Pg3207 pdf
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100* CONGRESS (1987-1988)

Pubhc Law Number: 100-4

Name of Law: Water Quality Act of 1987

Description: TITLE V To amend the Federal Water Pollution Control Act to prowvide for the renewal of
the Feb 4, 1987 quality of the Nation's waters Authorizes the Administrator to treat indian Tribes
specially or as States as required to meet such tnbes’ sewage treatment needs

uink. https //www govinfo gov/content/pkg/STATUTE-101/pdf/STATUTE-101-Pg7 pdf

Public Law Number 100-17

Name of Law Surface Transportation and Uniform Relocation Assistance Act of 1987

Description Authorizes the preferential employment of Indians on construction progects and contracts
on Indian reservation roads

Amendment Federal-Aid Highway Act of 1956

Link* https //www govinfo gov/content/pkg/STATUTE-101/pdf/STATUTE-101-Pg132 pdf

Public Law Number, 100-175

Name of Law: Older Americans Act Amendments of 1987

Description. Amend the Older Americans Act of 1965 to include grants for Native Americans,
Link https //history nih gov/research/downloads/PL100-175 pdf

Public Law Number: 100-177

Name of Law- Public Health Service Amendments of 1987

Pescniption: Amends the Public Health Service Act to require the Secretary, in assigning members of the
Corps to health manpower shortage areas, to (1) give priority to meeting the needs of the Indian Health
Service and the needs of health programs or facilities operated by tribes or tribai organizations

Link- https //www govinfo gov/content/pkg/STATUTE-101/ndf/STATUTE-101-Pg986 pdffipage=5

Public Law Number 100-233

Name of Law Agricultural Credit Act of 1987

Description* Addresses dispasition and leasing on farm lands, including on Indian reservations
Link https //www govinfo gov/content/pka/STATUTE-101/pdf/STATUTE-101-Pg1568 pdf

Public Law Number 100-242

Name of Law* Housing and Commumity Development Act of 1987

Description Requires Secretary to provide mortgages to certain properties within Indian reservations
Link. https //www govinfo gov/content/pkg/STATUTE-101/pdf/STATUTE-101-Pg1815 pdf

Public Law Number. 100-297

Name of Law Augustus F Hawkins-Robert T Stafford Elementary and Secondary School Improvement
Amendments of 1988

Description Reserves one percent of basic grant funds to BIA schools, provides for the basic grant
program for Indian children and Indian youth in schools funded by federal govt Title V Indian Education
sets forth provisions relating to education, bureau and contract schools, tribally controlled school
grants, financial assistance to local educational agencies, special programs and projects to improve
educational opportunities for Indian children, special programs relating to Adult education for Indians
Amendment Elementary and Secondary Education Act of 1965

Link: https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg130 pdf
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Public Law Number- 100-298

Name of Law* Abandoned Shipwreck Act of 1987

Description: Any abandoned shipwreck in or on any indian lands 1s property of tribe owning such lands
Link* https //www govinfo gov/content/pkg/STATUTE-102/ndf/STATUTE-102-Pg432 pdf

Public Law Number: 100-358

Name of Law Indian Housing Act of 1988

Description* Amends the United States Housing Act of 1937 to establish a separate assisted housing
program for Indians

Link: hitps //www govinfo gov/content/pkg/STATUTE-102 /pdf/STATUTE-102-Pg676 pdf

Public Law Number 100-418

Name of Law. Omnibus Trade and Competitiveness Act of 1988

Description* Authorizes the secretary of commerce to provide grants to entrties for the development of
foreign markets for American Indian arts and crafts

Link https //www govinfo gov/content/pkg/USCODE-2011-title19/pdf/USCODE-2011-title19-

chap20 pdf

Public Law Number. 100-427

Name of Law: A bill to make clanfying, corrective, and conforming amendments to laws relating to
Indian education, and for other purposes

Description Makes technical, and conforming amendments to the Education Amendments of 1978
regarding Bureau of Indian Affairs funded schools, coordinated programs among the tribe

Amendments Education Amendments of 1578, Tribally Controlled Schools Acts of 1988, Indian
Education Act of 1988

Link* https //www govinfo gov/content/pka/STATUTE-102/pdf/STATUTE-102-Pg1603 pdf

Public Law Number- 100-442
Name of Law. A bill to amend the Indian Financing Act of 1974, and for other purposes

Description* Amends the Indian Financing Act of 1974 to increase the amount of loans to indwidual
Indians or economic enterprises

Link https //www govinfo gov/content/pke/STATUTE-102/pdf/STATUTE-102-Pg1763 pdf

Public Law Number 100-472

Name of Law Indian Self-Determination and Education Assistance Act Amendments of 1988
Description Directs the Secretary, upon the request of any Indian tribe by tribal resolution, to enter into
a self-determination contract or contracts with a tnbal organization to plan, conduct, and administer
programs oy portions thereof for {1) the transfer of certain hospitals and health services, {2)
construction programs administered by the Secretary for which appropriations are made to agencies
other than the Department of Health and Human Services or the Department of the Interior, and (3) any
program for the benefit of Indians without regard to the agency of the Department of Health and
Human Services or the Department of the Interior within which it 1s performed Authorizes the
Secretary, upon the request of any tribal organization, to contract with or make a grant to any tnbal
organization for (1) obtaining technical assistance from providers designated by the tribal organization,
and (2) planning, designing, monitoring, and evaluating Federal programs serving the tribe Makes
technical assistance provided by the Secretary in the development of self-determination contracts
subject to the avaslability of appropnations

Link https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg2285 pdf
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Pubhlic Law Number. 100-485

Name of Law Family Support Act of 1988

Description. Amends the AFDC program to require States to establish a job opportuntties and basic skills
traiing program (Program) which helps needy families with children obtam the education, traiming, and
employment that will help them avoid long-term welfare dependence Allows Indian tnbes to apply
directly to Secretary within 6 months of enactment to establish and administer their own Programs

Link. httos //www govinfo gov/content/pka/STATUTE-102/pdf/STATUTE-102-Pg2343 pdf

Public Law Number 100-497

Name of Law indian Gaming Regulatory Act

Description Establishes the junisdictionat framework that governs gaming activity on Indian Lands
Link https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg2467 pdf

Public Law Number- 100-647

Name of Law: Technical and Miscellaneous Revenue Act of 1988

Description Amends the Internal Revenue Code to prohibit the imposition of any Federal income or
employment tax in connection with income denived by an Indian or Indian tribe from the exercise rights
secured by treaty, Executive order, or Act of Congress

Link: https //www givemeliberty drg[docs[ TaxResearchCD/Statutes/1025tat3499 pdf

Public Law Number 100-656

Name of Law: Business Opportunity Development Reform Act of 1988

Description: Exempts economically disadvantaged Indian tnbes from specified requirements for
competition for set-aside contracts

Link https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg3853 pdf

Public Law Number: 100-690

Name of Law: Anti-Drug Abuse Act of 1988

Description* Amends Victims of Crime Act of 1984 to allow for grants to tribes to address child abuse
cases Amends Juvenile Justice and Delinguency Prevention Act of 1974 to allow for programs to tribes
addressing juvenile detention

Link https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg4181 pdf

Public Law Number. 100-691

Name of Law Federal Cave Resources Protection Act of 1988

Description. Authorizes the Secretary of the Interior to delegate permit authority to an Indian tribe far
caves on Indian lands at a tnbe’s request Requires a tribe’s permission before the removal of any cave
resource on such tribe’s land Entitle tnibes to notice before the 1ssuance of a permit if the Secretary
determines that possible harm or destruction of a religious or cultural site may occur

Link https //www govinfo gov/content/pkg/STATUTE-102/pdf/STATUTE-102-Pg4546 pdf

Public Law Number* 100-713

Name of Law Indian Health Care Amendments of 1988

Description. Reauthonze and amend the Indian Health Care Improvement Act

Link- https //www govinfo gov/content/pkg/STATUTE-102/ndf/STATUTE-102-Pg4a784 pdf
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101°" CONGRESS {1989-1990})

Public Law Number: 101-185

Name of Law National Museum of the Amencan Indian Act

Description: Establishes within the Smithsomian Institution a memonial to Native Americans to be known
as the Nation Museum of the American Indian, to provide for the study and research of Native
Americans and their culture and the collection and exhibition of Native American objects

Link: https //www govinfo gov/content/pkg/STATUTE-103/pdf/STATUTE-103-Pg1336 pdfpage=1

Public Law Number: 101-272

Name of Law: Amendment to the Indian Alcohol and Substance Abuse Prevention and Treatment Act of
1986

Description® Allows Indian tribes to lease non-indian land for substance abuse treatment centers
Link htips //www govinfo gov/content/pkg/STATUTE-104/pdf/STATUTE-104-Pg137 pdf

Public Ltaw Number: 101-343

Name of Law To Authorize and Request the President to Proclaim the Month of November, 1930, and
thereafter as “Native American Indian Heritage Month ”

Description: Designates November as Native American Indian Heritage Month Amendment N/A

Link. https //www loc gov/iaw/help/commemorative-cbservations/pdf/Pub %20L %20101-343 pdf

Public Law Number: 101-379

Name of Law Indian Law Enforcement Reform Act

Description Clarify and strengthen the authonity for certain Department of the Interior law
enforcement services, activities, and officers in Indian country, and for other purposes.
Link: https //www govinfo gov/content/pka/STATUTE-104/pdf/STATUTE-104-Pg473 pdf

Public Law Number: 101-408
Name of Law. Indian Environmental Regulatory Enhancement Act of 1950

Description. Authorizes grants to improve the capability of Indian tribal governments to regulate
environmental quality

Amendment* Amends the Native American Programs Act of 1974
Link https //www govinfo gov/content/pkg/STATUTE-104/pdf/STATUTE-104-Pg883 pdf

Public Law Number: 101-477

Name of Law Native American Languages Act

Description' Promotes the rights and uses of Native languages through schools and other program
Link, https //www govinfo gov/content/pkg/STATUTE-104/pdf/STATUTE-104-Pg3152 pdf

Public Law Number- 101-601

Name of Law: Native American Graves Protection and Repatriation Act
Description To provide for the protection of Native American Graves
Link: https //www govinfo gov/content/pke/STATUTE-104/pdf/STATUTE-104-Pg3048 pdf#fpage=5
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102" CONGRESS (1991-1392)

Public Law Number: 102-137

Name of Law To make permanent the legislative reinstatement, following the decision of Duro agamst
Reina (58 U S L W, May 29, 1990}, of the power of Indian tribes to exercises criminal jurisdiction over
Indians

Description: Makes permanent the legislative reinstatement of the power of tribal courts to exercise
criminal misdemeanor junsdiction over nonmember Indians

Amendment Department of Defense Appropnations Act, 1991

Link: https //www govinfo gov/content/pkg/STATUTE-105/pdf/STATUTE-105-Pg646 pdfiipage=1

Public Law Number 102-497

Name of Law, Indian Environmental General Assistance Program Act of 1992

Description. Provides general assistance grants to eligible Indian tribal governments or intertribal
consortia to cover the costs of planning, developing, and establishing enviranmental protection
programs on Indian lands

Link- https //www govinfo gov/content/pkg/STATUTE-106/pdf/STATUTE-106-Pg3255 pdf#ipage=7

Public Law Number; 102-524

Name of Law Native American Languages Act of 1992

Description Directs the Secretary of Health and Human Services to award grants to eligible tnibal
governments and Native American organizations to assist Native Americans in assuring the survival and
continuing vitality of their languages

Amendment Amends the Native American Programs Act of 1974

Link. https //www govinfo gov/content/pkg/STATUTE-106/pdf/STATUTE-106-Pg3434 pdf
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103%° CONGRESS {1993-1994)

Public Law Number: 103-11

Name of Law An Act to extend the suspended implementation of certain requirements of the food
stamp program on Indian reservations

Description: Amends the Food, Agriculture, Conservation, and Trade Act Amendments of 1991 to delay
until January 31, 1994, implementation of food stamp program provisions (1) requiring staggered

coupon Issuance to participating households on Indian reservations, and (2) exempting such households
from the program's monthly reporting option
Link https //www congress gov/103/bilis/s284/BILLS-103s284enr pdf

Public Law Number* 103-66

Name of Law Omnibus Budget Reconciliation Act of 1993

Description: To provide for reconciliation pursuant to section 7 of the concurrent

Resolution on the budget for fiscal year 1994 Includes various tax benefits, credits and deductions for
Indians and tribes

Link: hitps //www congress gov/103/bills/hr2264/BILLS-103hr2264enr pdf

Public Law Number: 103-176

Name of Law* Indian Tribal lustice Act

Description Establishes within the BIA the office of Tribal Justice Support to further the development of
tribal justice systems and Courts of Indian offenses including through agreements with tnbes under
Indian Self-Determination and Education Assistance Act. Also authorizes funds for tribal judicial
conferences

Link https //www congress gov/103/bills/hr1268/BILLS-103hr1268enr pdf

Public Law Number: 103-177

Name of Law: Amenican Indian Agricultural Resource Management Act

Description* To improve the management, productivity, and use of Indian agricultural land and
resources through farmland enhancement, education, and traming programs

Link® https //www congress gov/103/bills/hr1425/BILLS-103hr1425enr pdf

Public Law Number: 103-183

Name of Law. Preventive Health Amendments of 1993

Description* To amend the Public Health Service Act to revise and extend the program of grants relating
to preventive health measures with respect to breast and cervical cancer Allows the grants to be made
to tribes and trnibal organizations Includes these changes in evaluation and reporting requirements
Link: https://www congress gov/103/bills/hr2202/BILLS-103hr2202enr pdf

Link: https //www congress gov/103/bills/s1777/BILLS-103s1777enr pdf

Public Law Number. 103-225

Name of Law Food Stamp Program Improvements Act of 1994

Description To amend the Food Stamp Act of 1977 to modify the requirements relating to monthly
reporting and staggered issuance of coupons for households residing on Indian reservations, to ensure

adequate access to retail food stores by food stamp households, and to maintain the integnty of the
food stamp program, and for other purposes

Amendment: Amends the Food Stamp Act of 1977
Link* hitps //www congress gov/103/bills/s1926/BILLS-10351926enr pdf
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Public Law Number: 103-239

Name of Law School-to-Work Opportunities Act of 1994

Description: To establish a national framework for the development of School-to-

Work Opportunrties systems in all States, and for other purposes Development and Implementation
Grants for School-to-Work Programs for Indian Youths - Directs the Secretaries to provide grants for
SWO programs for Indian youths that involve schools funded by the Bureau of Indian Affairs

Link https //www congress gov/103/bills/hr2884/BILLS-103hr2884enr pdf

Public Law Number* 103-252

Name of Law* Human Services Amendments of 1994

Description Require Head Start agencies to provide that those on Indian reservations include members
of Indian Tribes living near the reservation and authorizes the secretary to take certain funds to buy
facilities owned by Indian tribes and make them surtable Head Start facilities, Other sections revise
provisions and allows Indian tribes to enroll additional children {who don’t meet low-income standards)
in Head Start programs and adds a study of availability and delvery to Indian children hiving on or near
reservations, Alaskan natives, and children of migrant and seasonal farmworkers

Link* https //www congress gov/103/bills/s2000/BILLS-103s2000enr pdf

Public Law Number: 103-322

Name of Law Violent Cime Control and Law Enforcement Act of 1994

Description® Authorizes attorney general to make grants to Indian tribal governments (and others) to
increase police presence, expand and improve cooperative efforts between law enforcement agencies
and community members to enhance public safety

Amendment Amends the Omnibus Crime Control and Safe Streets Act of 1968 (Omnibus Act)

Link https //www congress gov/103/bills/hr3355/BILLS-103hr3355enr pdf

Public Law Number: 103-337

Name of Law* National Defense Authorization Act for Fiscal Year 1995

Description® Sec 322 allows any federally recognized Indian tribe to participate in DOD {department of
defense) environmental restoration programs

Link: https //www congress gov/103/bills/s2182/BILLS-103s2182enr pdf

Public Law Number 103-344

Name of Law American Indian Religious Freedom Act Amendments of 1994

Description Permits the traditional use of peyote for Indian religious purposes States that this Act shall
not prohibit (1) the Drug Enforcement Agency from reasonably regulating persons who cultivate,
harvest, or distribute peyote, and (2) a Federal agency from reasonably limiting peyote use in
caircumstances of public safety

Amendment. Amends the American indian Religious Freedom Act
Link https //www congress gov/103/bilis/hr4230/BILLS-103hr4230enr pdf

Public Law Number 103-403

Name of Law Small Business Administration Reauthonzation and Amendments Act of 1994
Description Authorizes agencies or nonprofit entities established by a Native American tribal
government to be Microloan intermediaries

Amendment Amends the Small Business Act and the Small Business Investment Act of 1958
Link hitps //www congress gov/103/bills/s2060/BILLS-103s2060enr pdf
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Pubhic Law Number: 103-412

Name of Law American Indian Trust Fund Management Reform Act of 1994

Description: Amends Federal law to require the Secretary of the interior (Secretary) to take specified
actions to properly discharge U S trust responsibilities with regard to Indian funds investment Reforms
the management of Indian trust funds, including Indian trust fund management program, and creating a
Special Trustee for American Indians

Link: https //www congress gov/103/bills/hr4833/BILLS-103hr4833enr pdf

Public Law Number 103-413

Name of Law Indian Self-Determinatiorn Act Amendments of 1994

Description: To specify the terms of contracts entered into by the United States and Indian tribal
organizations under the Indian Self-Determination and Education Assistance Act, and for other
purposes Amends the Indian Self-Determination and Education Assistance Act to add a definition of the
term "construction contract," excluding planning services contracts, Bureau of Indian Affairs (BIA) roads
maintenance contracts, Housing Improvement Program contracts, and Health and Human Services
health facility maintenance and improvement contracts Requires annual consultation with Indian tribes
and organizations when developing the budget for Indian Health Service with BIA Adds new title on self-
governance —expresses congressional findings and declares that 1t 1s the policy of this title to
permanently establish and implement tribal self-governance

Link- https //www congress gov/103/bills/hr4842/8ILLS-103hr4842enr pdf

Public Law Number: 103-432
Name of Law- Social Security Act Amendments of 1994
Descriphon Makes amendments to the Social Security Act Amends coverage of Indians in JOBS

program Sec 204 requires a State part B plan to describe specific measures taken by the State to
comply with the Indian Child Welfare Act

Link: https-//www congress gov/103/bills/hr5252/BILLS-103hr5252enr pdf

Public Law Number 103-600

Name of Law: Indian Dams Safety Act of 1994

Description: To provide for the maintenance of dams located on Indian lands by the
Bureau of Indian Affairs or through contracts with indian tribes

Link https //www congress gov/103/bills/hri426/BILLS-103hr1426eny pdf

Public Law Number 103-761

Name of Law Improving America's Schools Act of 1994

Description Extends for five years the authorizations of appropriations for the programs under the
Elementary and Secondary Education Act of 1965 and for certain other purposes Establishes a new
ESEA title I1X, Indian, Native Hawanan, and Alaska Native Education, which adds revised Indian Education
Act programs to ESEA to improve educational opportunities for children

Link. hitps //www congress gov/103/bilis/hr6/BILLS-103hrGenr pdf

Public Law Number: 103-783

Name of Law" Indian Lands Open Dump Cleanup Act of 1994

Description: To clean up open dumps on Indian lands, and for other purposes Requires the Director of
the Indian Health Service to (1) study and mventory open dumps on Indian and Alaska Nattve lands, and
(2) develop and implement a ten-year plan to address solid waste disposal needs on such lands Enter
into agreements with tribes and provides for tribe demonstration project

Link: https //www congress gov/103/bills/s720/BILLS-103s720enr pdf
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104™ CONGRESS {1995-1996)

Public Law Number: 104-127

Name of Law Federal Agnriculture Improvement and Reform Act of 1996

Description To modify the operation of certain agricultural programs Amends the Consolidated Farm
and Rural Development Act to establish a rural community advancement program of grants, loans,
guarantees, and other assistance to local communities and federally recognized Indian tribes
Establishes in the Treasury a Rural Development Trust Fund Authorizes a rural venture capital
demonstration program

tink- https //www congress gov/104/plaws/publ127/PLAW-104publ127 pdf

Public Law Number 104-146

Name of Law. Ryan White CARE Act Amendments of 1996

Description* Ensure the ongoing avastability of services for Native American communities to enable such
communities to care for Native Americans with HIV disease

Link https //www congress gov/104/plaws/publi146/PLAW-104publ146 pdf

Public Law Number. 104-182

Name of Law: Safe Drinking Water Act Amendments of 1996

Description. Provides for grants to tribes on small public water systems to enable such systems to
achieve and maintain comphance with applicable national primary drinking water to regulations
Link: https //www congress gov/104/plaws/publ182/PLAW-104publ182 pdf

Public Law Number: 102-188

Name of Law Small Business Job Protection Act of 1996

Description* To provide tax relief for small businesses, to protect jobs, to create opportunities, to
increase the take home pay of workers Tribes as employers and as tax-exempt organizations ehgible
under section 401{k) and other deductions

Link https //www congress gov/104/plaws/pubi188/PLAW-104publ188 pdf

Pubhc Law Number 104-272

Name of Law Professional Boxing Safety Act of 1996

Description® Includes sections on professional boxing on Indian reservations
Link https //www congress gov/104/plaws/publ272/PLAW-104publ272 pdf

Pubhlic taw Number 104-278

Name of Law: National Museum of the American Indian Act Amendments of 1996

Description Amends the National Museum of the American Indian Act to require the Smithsomian
Institution to expedite the repatriation of such objects where a requesting Indian tribe or Native
Hawauan organization can show culturat affiliation

Link https //www congress gov/104/plaws/publ278/PLAW-104pubi278 pdf

Public Law Number: 104-313

Name of Law- Indian Health Care Improvement Technical Corrections Act of 1996

Description Makes technical corrections to the Indian Health Care Improvement Act concerning
allopathic medicine and Indian health professions scholarships and active duty service obligations
Link: https //www congress gov/104/plaws/pubi313/PLAW-104publ313 pdf
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Pubhc Law Number: 104-322

Name of Law: National Invasive Species Act of 1956

Description: To provide for ballast water management to prevent the introduction and spread of
nonindigenous species into the waters of the United States, and for other purposes Provides for
interstate {in addition to existing State} aquatic nuisance species management plans, allowing indian
tribes as well as States to participate

Amendment: Amends the Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990
Link- https //www congress gov/104/plaws/pubi332/PLAW-104publ332 pdf

Public Law Number: 104-330

Name of Law Native American Housing Assistance and Self-Determination Act of 1996

Description To provide Federal assistance for Indian tribes in a manner that recognizes the right of
tnbal self-governance, and for other purposes

Link https //www congress gov/104/plaws/publ330/PLAW-104pubi330 pdf

Public Law Number 104-109

Name of Law To make certain technical corrections in laws relating to Native Americans, and for other
purposes

Description. To make certain technical corrections 1n laws relating to Native Americans, and for other
purposes Makes technical amendments to the following acts indian Lands Open Dump Cleanup Act of
1994, Indian Self- Determination Contract Reform Act of 1994, and Native American Languages Act
Amends the Indian Self-Determination and Education Assistance Act to allow a participating tribe the

option to incorporate self-determination provisions of title I into an agreement entered into under titles
HlorlV of the Act

Link. https //www congress gov/104/plaws/publ109/PLAW-104publ103 pdf
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105™ CONGRESS (1997-1998)

Public Law Number* 105-33

Name of Law Balanced Budget Act of 1997

Description: Directs the Secretary to make grants for services for the prevention and treatment of type |
diabetes in Indians through the Indran Health Service and tribal and urban indian health programs
Amends SSA title IV part D (Child Support and Establishment of Paternity} to modify child support
requirements affecting  (8) direct Federal grants to Indian tribes for child support enforcement

Link https //www congress gov/105/plaws/publ33/PLAW-105publ33 pdf

Public Law Number 105-178

Name of Law. Transportation Equity Act for the 21° Century

Description Amends the emergency relief provisions to authorize an emergency fund for expenditure
by the Secretary, subject to specified restrictions, for the repair ar reconstruction of highways, roads,
and trails, in any part of the United States, including Indian reservations, that the Secretary finds to have
suffered sertous damage as a result of natural disaster over a wide area or catastrophic failure for any
external cause

Link https //www congress gov/105/plaws/publ178/PLAW-105publ178 pdf

Public Law Number 105-220

Name of Law: Workforce Investment Partnership Act of 1998

Description. Native American programs to support employment and tramming programs and provides for
workforce investment activities and supplemental services under programs for Indians Amenican Indian
vocational rehabilitation programs

Link. https //www congress gov/105/plaws/publ220/PLAW-105publ220 pdf

Public Ltaw Number 105-244

Name of Law Higher Education Amendments of 1998

Description Directs the Secretary to provide grants and related assistance to American Indian Tribe
Colleges and Universities to improve and expand their capacity to serve indian students

Link* https //www congress gov/105/plaws/publ244/PLAW-105publ244 pdf

Public Law Number. 105-262

Name of Law Department of Defense Appropriations Act

Description Authorizes Secretary to carry out program to distribute surplus dental equipment to indian
health service facilities and to federal-qualified health centers

Link https //www congress gov/105/plaws/publ262/PLAW-105publ262 pdf

Public Law Number 105-285

Name of Law Coats Human Services Reauthorization Act of 1998

Description Provides for grants to community food and nutrition programs to benefits Indians
Link- https //www congress gov/105/plaws/publ285/PLAW-105publ285 pdf
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106™ CONGRESS {1999-2000)

Public Law Number 106-179

Name of Law: Indian Tribal Economic Development and Contract Encouragement Act of 2000
Description. To encourage Indian econoric development, to provide for the disclosure of tndian tribal
sovereign immunity In contracts involving indian tnbes, and for other purposes

Amendment; Amends the Indian Reorganization Act to remove a requirement that a tribe's choice of
legal counsel and fixing of fees be subject to the Secretary's approval

Link https //www congress gov/106/plaws/publ179/PLAW-106publ179 pdf

Public Law Number- 106-260

Name of Law Tribal Self-Governance Amendments of 2000

Description Amends the Indian Self-Determination and Education Assistance Act to direct the Secretary
of Health and Human Services (HHS) to establish a Tribal Self-Governance Program within the indian
Health Service of HHS to provide further self-governance by Indian tribes Directs the Secretary, at the
request of an Indian tribe, to enter into an agreement for the acquisttion of any goods, services or
supphies available to the Secretary from other Federal agencies that are not directly available to the tribe
under this Act or any other Federal law, including acquisitions from prime vendors Allows patient
records, at the option of an Indian tribe or tribal organization, to be deemed Federal records under the
Federal Records Act of 1950 for the imited purpose of making such records eligible for storage by the
Federal Records Center to the same extent as other HHS patient records

Link https //www congress gov/106/plaws/publ260/PLAW-106publ260 pdf

Public Law Number. 106-310

Name of Law* Children’s Health Act of 2000

Description: Direct the secretary to make grants, contracts, or cooperative agreements for alcohol and
drug prevention or treatment services for Indians and Alaska Natives Also establishes a Commussion for
indian and Native Alaskan Health Care to study health concerns of Indians and Native Alaskans
Authorizes the director for the Center for Substance Abuse Treatment to make grants to States and
Indian tribes recognized by the U S to have a higher rate or have a rapid increase n methamphetamine
or amphetamine abuse or addiction, Permits tribes to expand activities In connection to treatment in
specific geographic areas

Link https //www congress gov/106/plaws/publ310/PLAW-106publ310 pdf

Public Law Number: 106-417

Name of Law Alaska Native and American Indian Direct Reimbursement Act of 1999

Description To amend the Indian Health Care Improvement Act to make permanent the demonstration
program that allows for direct billing of Medicare, Medicaid, and other third party payers, and to expand
the eligibility under such program to other tribes and tnbal organizations

Link- https //www congress gov/106/plaws/publ417/PLAW-106publ417 pdf

Public Law Number: 106-447

Name of Law: Indian Tribal Regulatory Reform and Business Development Act of 2000

Description Directs Secretary of Commerce to establish the Regulatory Reform and Business
Development on Indian Lands Authority to facilitate identifying and removing obstacles to investment,
business development, and the creation of wealth with respect to Native American economies

Link: https //www congress gov/106/plaws/publ447/PLAW-106publ447 pdf
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Public Law Number 106-464

Name of Law* Native American Business Development, Trade Promotion, and Tourism Act of 2000
Description Provides financial and technical assistance and administrative services for business
development and legal and regulatory compliance to Indian tribes, organizations, and businesses
{ehigible entities), and (2) other assistance to enhance the economies of Indian tribes

Link. https //www congress gov/106/plaws/publ464/PLAW-106publ464 pdf

Public Law Number: 106-559

Name of Law- Indian Tribal lustice Technical and Legal Assistance Act of 2000

Description Directs the Attorney General, in consultation with the Office of Tribal Justice and the
Department of Justice to award grants to (2) non-profit entities that provide legal assistance services for
Indian tribes, members of Indian tribes, or tnbal justice programs, Title Il Indian Tribal Courts, Title IV
National Leadership Symposium for American Indian, Alaskan Native, and Native Hawauan Youth

Link https //www congress gov/106/plaws/publ559/PLAW-106publS59 pdf

Public Law Number 106-462

Name of Law" Indian Land Consolidated Act Amendments of 2000

Description Piloted the Indan Land Consolidation program Sets forth various provisions such as the
acquisition of fractional interests in Indian trust or restricted lands Requires the Secretary to provide
estate-planning assistance to Indian land owners

Amendment Amends the indian Land Consohidated Act

Link https //www congress gov/106/plaws/publd462/PLAW-106publd62 pdf

Public Law Number 106-497

Name of Law' Indian Arts and Crafts Enforcement Act of 2000

Description: Provides that in a civil action brought against a person who offers or displays for sale or
sells a good 1n a manner that falsely suggests it 1s Indian praduced, an Indian product, or the product of
a particular Indian or lndian tribe or Indian arts and crafts organization resident within the United States,
damages shall include any and all gross profits accrued by the defendant as a result of such activities
Amendment Amends the 1990 Indian Arts and Crafts Act

Link. https //www congress gov/106/plaws/publ497/PLAW-106publ497 pdf

Public Law Number 106-501

Name of Law- Older Americans Act of Amendments of 2000

Description. Establishes a Native American caregiver support program

Link. https //www congress gov/106/plaws/publ501/PLAW-106publs501 pdf

Public Law Number 106-568

Name of Law Omnihus Indian Advancement Act ]

Description Amendments to Native American Home Ownership and housing assistance and

indian Emplayment, Training and Related Services to (1) revise requirements regarding affected
programs to include programs for assisting Indian youth and adults to succeed in the workforce,
encouraging self-sufficiency, familianzing them with the world of work, faailitating the creation of job
opportuntties, and any services related to these activities {replacing current law requirements of job
training, tribal work experience, employment opportunities, or skill development, or any program
designed for the enhancement of job opportunities or employment training), {2) require the Secretary of
the Interior to reconstder disapproval of any statutory wawer requested by a tribe

Link. https //www congress gov/106/plaws/publ568/PLAW-106publ568 pdf
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Public Law Number- 106-569

Name of Law: American Homeownership and Economic Opportunity Act of 2000

Description Amends the Housing and Community Development Act of 1992 to make permanent

the Indian housing loan guarantee authority Amends the Native American Housing Assistance and Self-
Determination Act of 1996 to (1) restrict the Secretary’s authority to waive housing plan requirements
to not more than 90 days, (2) permit the Secretary to waive local cooperation requirements upon a good
faith showing and agreement to make certain payments i lieu of taxes, (3) permit assistance

to Indian families that are not low-income upon a showing of need, (4) eiminate separate housing plan
requirements for small tribes, (5) permit the Secretary to waive certain environmental review
requirements under specified conditions, {6) permit reservation housing assistance for speaified full-
time Federal, State, county, or tribal law enforcement officers, (7) revise audit, review, and hearing
provisions, {8) prescribe a funding formula for housing authorities operating fewer than 250 units based
on an average of FY 1992 through 1997 allocations, and (9} repeal the requirement regarding the
certification of comphance with subsidy layermg requirements

Link- https //www congress gov/106/plaws/publ|569/PLAW-106publ569 pdf
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107™ CONGRESS (2001-2002)

Public Law Number: 107-171

Name of Law: Farm Security and Rural Investment Act of 2002

Description. Authorizes the Secretary to provide agricultural incentive programs to Indian Tribes, to
carry out fresh fruit and vegetable distribution programs to one indian reservation, provides certain
indian farmers or ranchers on Indian reservation land with 85% operation loan guarantees, directs
secretary to waive certain limitations for a direct loan to a farmer or rancher whose farm 1s subjected to
urisdiction of an Indian Tribe, makes a tax exempt entity on Indian reservation ehgible for rural business
grants, authorizes secretary to make telephone loans to Tribes, authorizes secretary to make grans to
train rural firefighters and emergency medical personnel

Link: https //www congress gov/107/plaws/publ171/PLAW-107publ171 pdf

Public Law Number 107-249

Name of Law* Indian Financing Amendments Act of 2002

Description. Increase the Indian Financing Act of 1974 from $100,000 to $250,000 the amount of total
unpaid principal indebtedness of an mdvidual Indsan for which the Bureau of Indian Affairs may
guarantee or insure loans

Link: https //www congress gov/107/plaws/publ331/PLAW-107publ331 pdf

Public Law Number. 107-292

Name of Law Native American Housing Assistance and Self-Determination Reauthonization Act of 2002
Description: Amends the Native American Housing Assistance and Self-Determination Act of 1996 to
reauthorize (1) block grants, (2) Federal loan guarantees, (3) training and technical assistance, (4) Indian
Houstng Loan Guarantee Fund, Secretary of Intenior required to study and report to Congress on
feasibility of demonstration projects for community development and on the extent of black mold
infestation of Native American housing

Link hitp //www congress gov/107/plaws/publ292/PLAW-107publ292 pdf
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108™ CONGRESS {2003-2004)

Pubhc Law Number: 108-374

Name of Law* American Indian Probate Reform Act of 2004

Description* Amends the Indian Land Consolidation Act to require that any trust or restricted interest in
land or interest in trust personality, subject to applicable Fed law, that is not disposed of by vahd will

shall descend {1) according to an applicable tribal probate code approved in the Act, or (2) if such tribal
does not apply, in accordance with this Act

Link https //www congress gov/108/plaws/publ374/PL AW-108publ374 pdf
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109™ CONGRESS (2005-2006)

Pubhc Law Number. 109-136

Name of Law* Native Amencan Housing Enhancement Act of 2005

Description: Amends the Native American Housing Assistance and Self-Determination Act of 1996 and
other Acts to improve houstng programs for Indians Prohibits the Secretary of Housing and Urban
Development from restricting access to the housing grant amount for any Indian tribe based solely on
(1) whether the recipient for the tribe retains program income, (2) the amount of any such program
income retained, (3} whether the recipient retains certain reserve amounts, or (4) whether the recipient
has expended retained program income for housing-related activities

Link. https //www congress gov/109/plaws/publ136/PLAW-109publ136 pdf

Public Law Number. 109-157

Name of Law Indian Land Probate Reform Technical Corrections Act of 2005

Description Makes technical amendments with regard to (1) partition of highly

fractionated indian land, {2) tribal probate codes, (3) descent and distribution, (4} the fractional interest
acquisttion program, (5) establishment of fair market value, and (6) land ownership information

Link* https //www congress gov/109/plaws/publ157/PLAW-109publ157 pdf

Public Law Number 109-394

Name of Law Esther Martinez Native American Languages Preservation Act of 2006

Description Amends the Native American Programs Act of 1974 to provide for the revitalization of
Native American languages through Native American language immersion programs Authorizes the
Secretary of Health and Human Services, as part of the Native American languages grant program, to
make three-year grants for educational Native American language nests, survival schools, and
restoration programs

Link* https //www congress gov/109/plaws/publ394/PLAW-109publ394 pdf
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110™ CONGRESS (2007-2008)

Public Law Number- 110-411

Name of Law. Native American Housing Assistance and Self-Determination Reauthorization Act of 2008
Description: To reauthorize the programs for housing assistance for Native Amencans and Amends the
Native American Housing Assistance and Self-Determination Act of 1996 to make mandatory the role of
the federal government in providing housing asststance to Native Americans and in promoting the
economic self-sufficiency and seif-determination of Native Amernicans

Link: hitps //www congress gov/110/plaws/publ411/PLAW-110publ411 pdf

31



111™ CONGRESS (2009-2010)

Public Law Number, 111-3

Name of Law Children’s Health Insurance Program Reauthorization Act of 2009

Description: Award grants to Indian Health Service providers and urban Indian organizations receiving
funds under title V of the Indian Health Care Improvement Act {25 U S C 1651 et seq ) for outreach to,
and enrollment of, children who are Indians

Link: https //www congress gov/111/plaws/publi3/PLAW-111pubi3 pdf

Public Law Number: 111-5

Name of Law American Recovery and Reinvestment Act of 2009

Description Authornizes the National Coordinator to award grants to states or Indian tribes for the
establhishment of programs for loans to health care providers to support certified electronic health
record technology Tnbes ehgible for emergency TANF funds Continuation of protections for indian
property from Medicaid estate recovery Protections for Indians under CHIP and Medicaid

Link https //www congress gov/111/plaws/publ5/PLAW-111publ5 pdf

Public Law Number 111-13

Name of Law: Serve America Act

Description Establishes a new Learn and Serve program, Innovative Community-Based Service-Learming
Programs and Research, providing grants to states, nonprofit orgamizations, territones, and

Indian tribes

Link https //www congress gov/111/plaws/publ13/PLAW-111publl3 pdf

Public Law Number. 111-148

Name of Law Patient Protection and Affordable Care Act

Description Reimbursement for all Medicare part B services furnished by certain Indian Hosprtals and
Chinics  {Sec 3505) Requires the Secretary to establish three programs to award grants to qualified
public, nonprofit IHS, Indian tribal, and urban Indian trauma centers to (1) assist in defraying substantial
uncompensated care costs, {2) further the core missions of such trauma centers, including by addressing
costs associated with patient stabilization and transfer, and (3) provide emergency relief to ensure the
continued and future availabihity of trauma services

Link: https //www congress gov/111/plaws/publ148/PLAW-111publi48 ndf

Public Law Number: P L. 111-211

Name of Law Indian Arts and Crafts Amendments Act of 2010

Description To protect Indian arts and crafts through the improvement of applicable criminal
proceedings Also includes Tribal Law and Order Act of 2010

Amendments. To Indian Civil Rights Act of 1968

Link https //www govinfo gov/content/pkg/PLAW-111publ211/pdf/PLAW-111publ211 pdf

Public Law Number. 111-269

Name of Law: Indian Veterans Housing Opportunity Act of 2010

Description To exclude from consideration as income under the Native American Housing Assistance
and Self-Determination Act of 1996 amounts received by a family from the Department of Veterans
Affairs for service-related disabilities of a member of the family

Link: hitps //www congress gov/111/plaws/pubi269/PLAW-111publ269 pdf
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Public Law Number. 111-291

Name of Law Clamms Resolution Act of 2010

Description: Addresses Individual Indian Money Account Litigation Settlement Establishes the Trust
Land Consolidation Fund (TLCF) upon final approval of the settlement with amounts from the TLCF to be
made available to the Secretary of the Interior to conduct the Land Consohdation Program (LCP) and for
other specified costs

bink: https //www congress gov/111/plaws/publ291/PLAW-111publ291 pdf

Public Law Number: 111-358

Name of Law. Amenica Competes Reauthorzation Act of 2010

Description: The Director shall continue to support a program to award grants on a competitive, merit-
reviewed basis to triba! colleges and universities to enhance the quality of undergraduate STEM
education at such institutions and to increase the retention and graduation rates of Native American
students pursuing associate’s or baccalaureate degrees in STEM

Link: https //www congress gov/111/plaws/publ358/PLAW-111publ358 pdf
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112™ CONGRESS {2011-2012)

Public Law Number: 112-14

Name of Law Moving Ahead for Progress in the 21% Century Act

Description: Recognizing the need for all public Federal and tribal transportation facilities to be treated
under umiform policies similar to the policies that apply to Federal-aid highways and other public
transportation facihities Secretary of the Interior, shall maintain a comprehensive national inventory of
tribal transportation facilities that are eligible for assistance under the tribal transportation program
Secretary of the Interior shall maintain any regulations governing the tribal transportation program
Link. https //www congress gov/112/plaws/publi41/PLAW-112publidl pdf

Public Law Number* 112-151

Name of Law. Helping Expedite and Advance Responstble Tribal Home Ownership Act of 2012 or HEART
Act of 2012

Description- To amend the Act titled “An Act to authorize the leasing of restricted Indian lands for
public, religious, educational, recreational, residential, business, and other purposes requiring the grant
of long-term leases”, approved August 9, 1955, to provide for Indian tribes to enter into certain leases
without prior express approval from the Secretary of the Interior, and for other purposes

Link: https //www congress gov/112/plaws/publ151/PLAW-112publ151 pdf
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113™ CONGRESS {2013-2014)

Pubhc Law Number- 113-2

Name of Law: Disaster Relief Appropriations Act, 2013

Description: Tribal requests for a major disaster or emergency declaration under The Stafford Act
Amendment;: Amends Title | and Sections 102, 401, and 501 of the Robert T Stafford Disaster Relief and
Emergency Assistance Act (42 U.S C 5170)

Link. https //www congress gov/113/plaws/publ2/PLAW-113publ2 pdf

Public Law Number 1134
Name of Law Violence Agamst Women Reauthorization Act of 2013

Descniption This law generally applies to tribes and Native American organizations Specifically, Title IX
concerns safety for Indian women

Link: https //www congress gov/113/plaws/publ4/PLAW-113publ4 pdf

Pubhic Law Number 113-5

Name of Law: Pandemic and All-Hazards Preparedness Reauthorization Act of 2013

Description: Section 201 allows the federal government to authorize a state or tnbe to temporarly
reassign state and local public health department or agency personnel funded through PHSA programs
to immediately address a public health emergency in the state or tribe

Link htips //www congress gov/113/plaws/publs/PLAW-113publ5 pdf

Public Law Number: 113-79

Name of Law Agricultural Act of 2014

Description Sec 4004 Food distribution program on Indian reservations Sec 6005 Tribal college and
university essential community facilities Sec 8005 Tribal watershed forestry assistance program

Link. hitps-//www congress gov/113/plaws/publ79/PLAW-113publ79 pdf

Public Law Number. 113-104

Name of Law. Kilah Davenport Child Protection Act of 2013

Description Amends the federal criminal code to apply certain increased criminal penalties agamst any
person who commits domestic assault and who has a final conviction on at least two separate prior
occasions under state, federal, or tribal court proceedings {a habstual offender) for offenses that would
be, if subject to federal junsdiction, assault, sexual abuse, or a serious violent felony against a spouse or

intimate partner (as under current law) or against a child of, or in the care of, the person committing the
domestic assault

Link https //www congress gov/113/plaws/publ104/PLAW-113publ104 pdf

Public Law Number 113-121

Name of Law" Water Resources Reform and Development Act of 2014

Description: To provide for improvements to the nvers and harbors of the United States, to provide for
the conservation and development of water and related resources, and for other purposes Section 5013
funds Indian programs, Section 5031 deals with state, tribal, and local permits, Section 1031 concerns a
tribal partnership program

Link https //www congress gov/113/plaws/publ121/Pt AW-113publi2i pdf
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Public Law Number- 113-128

Name of Law: Workforce Innovation and Opportunity Act

Description® To amend the Workforce Investment Act of 1998 to strengthen the United States
workforce development system through innovation in, and alignment and improvement of,
employment, traiming, and education programs in the United States, and to promote individual and
national economic growth Section 166 supports Native American employment and training activities
Section 423 supports Native American vocational rehahilitation services

Link: https //www congress gov/113/plaws/publ128/PLAW-113publ128 pdf

Public Law Number 113-146

Name of Law: Veterans Access, Choice, And Accountability Act of 2014

Description Concerns VA outreach to Tribal Medical Facilittes and Indian Health Services to raise
awareness of veteran programs Technical amendments made subsequently by P L 113- 175

Link https //www congress gov/113/plaws/publ146/PLAW-113publi46 pdf

Public Law Number: 113-168

Name of Law. Tribal General Welfare Exclusion Act of 2014

Description® To amend the Internal Revenue Code of 1986 to clarify the treatment of general welfare
benefits provided by Indian tribes

Link https //www congress gov/113/plaws/pubi168/PLAW-113publ168 pdf

Publtc Law Number. 113-183

Name of Law* Preventing Sex Trafficking and Strengthening Famihes Act

Description Section 302 specifically deals with child support enforcement programs for Indian tnbes
Link. hitps //www congress gov/113/plaws/publ183/PLAW-113publig3 pdf

Public Law Number 113-186

Name of Law- Child Care and Development Block Grant Act of 2014

Description Amends Child Care and Development Block Grant Act to include collaborations with tribes
Link htips //www congress gov/113/plaws/publ186/PLAW-113pub{186 pdf

Public Law Number: 113-281

Name of Law Howard Coble Coast Guard and Marnitime Transportation Act of 2014

Description Section 312 requires DHS to provide notice of major marine casualties to state and tribal
governments within 24 hours of it being reported to DHS Section 313 amends provisions of the Federal
Water Pollution Control Act {commonly known as the Clean Water Act) by authorizing Indian tribes to
participate in area commitiees established to plan for responses to spills

Link. https //www congress gov/113/plaws/publ281/PLAW-113publ281 pdf

Pubhic Law Number 113-287

Name of Law Enactment of Title 54—National Park Service and Related Programs

Description, Creation of Historic Preservation Programs and Authorities for indian Tribes and Native
Hawanan Organizations

Link: https //www congress gov/113/plaws/publ287/PLAW-113publ287 pdf

Public Law Number 113-295

Name of Law: Tax Increase Prevention Act of 2014

Description Concerns the Indian employment tax credit and the tax credit for producing electricity
using Indian coal facilities placed in service before 2009

Link https //www congress gov/113/plaws/publi295/PLAW-113pubi295 pdf
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114% Congress (2015-2016)

Public Law Number. 114-10
Name of Law: Medicare Access and CHIP Reauthorization Act of 2015

Description. Section 213 Extends an existing special diabetes program for Indians with type I diabetes.
Link hitps //www congress gov/114/plaws/publ10/PLAW-114publ10 pdf

Public Law Number: 114-22
Name of Law Justice for Victims of Trafficking Act of 2015

Description Section 904 allows for DHS to provide training to assist any tribal government in starting a
program of training to identify human trafficking
Link https //www congress gov/114/plaws/publ22/PLAW-114publ22 pdf

Public Law Number. 114-91
Name of Law Protecting Our Infants Act of 2015

Description Section 4 allows HHS to provide technical assistance to states and Indian tribes to improve
neonatal abstinence syndrome surveillance

Link https //www congress gov/114/plaws/publ91/PLAW-114publol pdf

Public Law Number: 114-92
Name of Law. National Defense Authorization Act for Fiscal Year 2016

Description Allows service secretaries to convey excess relocatable military housing units to certain
{ndian tribes, at ho cost, and without consideration

Link* https //www congress gov/114/plaws/publ92/PLAW-114publ92 pdf

Public Law Number. 114-94
Name of Law: Fixing America's Surface Transporiation Act or the FAST Act

Description Sec 1117 through 1121 provides funding and requirements for both tribes and government
to set us tribal transportation self-governance program

Link https //www congress gov/114/plaws/publ94/PLAW-114publo4 pdf

Public Law Number. 114-95
Name of Law* Every Student Succeeds Act

Description Reauthorize the Elementary and Secondary Education Act of 1965 to ensure that every child
achieves Title VI focuses on Indian education

Link https //www congress gov/114/plaws/publ95/PLAW-114publ95 pdf

Public Law Number 114-165

Name of Law: Native American Children's Safety Act

Description To amend the indian Child Protection and Family Violence Prevention Act to require
background checks before foster care placements are ordered in tribal court proceedings

Link https //www congress gov/114/plaws/publ165/PLAW-114publi65 pdf

Public Law Number. 114-178

Name of Law* indian Trust Asset Reform Act

Description To prowvide for Indian trust asset management reform Establishes Indian Trust Asset
Management Demonstration Project that allows tnibes to propose Trust Asset Management plans
Link https //www congress gov/114/plaws/publ178/PLAW-114publl178 pdf
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Public Law Number 114-198

Name of Law Comprehensive Addiction and Recovery Act of 2016

Description authorize the Attorney General and Secretary of Health and Human Services to award
grants to address the prescription opioid abuse and heroin use crisss, including to tribal governments
Link https //www congress gov/114/plaws/publ198/PLAW-114publ198 pdf

Public Law Number: 114-221

Name of Law. Native American Tourism and Improving Visitor Experience Act or the NATIVE Act
Description To enhance and integrate Native American tourism, empower Native Amencan
communities, increase coordination and collaboration between Federal tourism assets, and expand
heritage and cultural tourism opportunities in the United States

Link https //www congress gov/114/plaws/publ221/PLAW-114publ221 pdf

Public Law Number 114-322

Name of Law: Water Infra-structure improvements for the Nation Act

Description The Water Resources Development Act of 2000 {WRDA 2000) 1s amended to allow the
Corps of Engineers to carry out cost-shared design and construction of water resources development
projects under the tribat partnership program At an Indian tribe's request, the Corps of Engineers must
report on the feasibility of a water resources development project that will substantially benefit Indian
tnbes

Link https //www congress gov/114/plaws/publ322/PLAW-114publ322 pdf
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115™ CONGRESS {2017-2018)

Public Law Number: 115-93

Name of Law indian Employment, Training and Related Services Consolidation Act of 2017
Description: Amends the Indian Employment, Training and Related Services Demonstration Act of 1992
to rename the Act to the Indian Employment, Training and Related Services Act of 1992 and to revise
the program that provides for the integration of employment, training, and related services programs
for Indian tribes

Link https //www congress gov/115/plaws/pubiS3/PLAW-115publS3 pdf

Public Law Number- 115-243

Name of Law Tribal Social Secunity Fairness Act of 2018 /

Description. Directs the Social Security Administration, at the request of an Indian tribe, to enter into an
agreement with he trnibe for the purpose of extending Old Age, Survivors, and Disabihity Insurance
benefits under Social Security to tnbal councll members Allows tnbal council members to receive Social
Security credit for taxes paid prior to the establishment of the agreement, if the taxes were timely paid
in good faith and not subsequently refunded

Link: https://www congress gov/115/plaws/publ243/PLAW-115publ243 pdf

Public Law Number: 115-325

Name of Law- Indian Tribal Energy Development and Self-Determination Act Amendments of 2017
Description* Amends the Indian Tribal Energy Development and Self Determination Act of 2005 to direct
the Department of the Interior to provide Indian tribes with technical assistance in planning their energy
resource development programs, amends the Tribal Forest Protection Act of 2004 to direct federal
departments to enter into agreements with tribes to carry out demonstration projects to promote
biomass energy production on Indian forest land and in nearby communities by providing them with
rehable supplies of woody biomass from federal lands The Department of Energy (DOE) Indian energy
education planning and management assistance program Is expanded to make intertribal organizations
ehgible for grants and to allow grants to be used to increase the capacity of tribes to manage energy
development and energy efficiency programs

Link- https.//www congress gov/115/plaws/publ325/PLAW-115publ325 pdf

Pubhc Law Number- 115-404
Name of Law: lohnson-O’Malley Supplemental Indian Education Program Modernization Act
Description Requires DOI to annually update the number of Indian students eligible for the Johnson-

O’Malley Program (JOM Program) The JOM Program awards contracts to tnibal organizations, schools,
states, and others to educate indian students

Link https //www congress gov/115/plaws/publ404/PL AW-115publ404 pdf
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116™ CONGRESS (2019)

Publhc Law Number, 116-9

Name of Law: John D Dingell, Ir Conservation, Management and Recreation Act

Description- Addresses the facilitation of title transfer to Reclamation project facilities to qualifying
entities on the completion of repayment of capital costs

Amendment Also, amends 54 U S C 104909 on donation and distribution of meat from wildlife which
includes tribes as recipients, amendments to the Fish and Wildlife Coordination Act, specifically as it
relates to protection from invasive species, amendments to Indian Youth Service Corps

Link https //www congress gov/116/plaws/publ9/PLAW-116publ9 pdf

Public Law Number® 116-22

Name of Law: Pandemic and All-Hazards Preparedness and Advancing Innovation Act of 2019
Amendment Amending 42 U S C 247d-4, Tnibes may receive technical assistance on Public health and
health care system situational awareness and bio surveillance capabilities

Link: https //www congress gov/116/bills/s1379/BILES-11651379%enr pdf

Public Law Number 116-25

Name of Law Taxpayer First Act

Description Includes tribes 1in Qualified Return Preparation programs

Link bttps //www congress gov/116/bills/hr3151/BILLS-116hr3151enr pdf

Public Law Number 116-60

Name of Law* “Autism Collaboration, Accountability, Research, Education, and Support Act of 2019
Amendment Amends 42 USC 280s to include tribes in programs related to autism

Link. https //www congress gov/116/plaws/publ60/PLAW-116publ60 pdf
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Economic and Social Impacts of Restrictions on the Applicability

of Federal Indian Policies to the Wabanaki Nations in Maine
by
Joseph P Kalt, Amy Besaw Medford, and Jonathan B Taylor
December 2022

Executive Summary

For at least the last several decades, federal Indian policy mn the US has supported tribal self-
determination through tribal self-government The results have been (1) remarkable economic growth
across most of Indian Country, and (2) concomitant expansions of the responsibilities and capacities
of tribal governments Hundreds of tribes across the other Lower 48 states now routinely serve their
citizens with the full array of governmental functions and services that we expect from non-Indian
state and local governments 1n the US, and increasing numbers of tribes are the economic engmes of
their regions

Umque to Maine, the federal Mamme Indian

Growth of Per Capita Income, 1988-2020 Claims Settlement Act of 1980 (MICSA) empowers
Wabanaki Nations v Non-Maine Tnbes
(Inflation Adjusted, 1989 = 100) the state government to block the applicability of
160 . 1% federal Indian policy in Mamne As a result, the
Other US Tribes ,* development of the Wabanaki Nations’ economies
PR e and governmental capacities have been stunted
1400 | ans on " Today, all four of the tribes in Maine—Maliseet,
Reservations,«” Mr’kmaq, Passamaquoddy, and Penobscot—are
e stark economic underperformers relative to the other
120 - ~ -
e tribes 1n the Lower 48 states
/’ +9%
100K Wabanak Nations The subjugation of the Wabanaki Nation’s
1989 1999 2008 2013 2018 self-governing capacities 1s blocking economic

development to the detriment of both tribal and non-

tribal citizens, alike For the tribal citizens of Maine
held down by MICSA’s restrictions, loosening or removing those restrictions offers them little in the
way of downside risks and but much n the way of upside payoffs

Importantly, we find m this study that “nowhere to go but up” also applies to the Mame state
government and Maine’s non-tribal citizens From case after case, the pattern that has emerged under
federal policies of tribal self-determination through self-government 1s one mn which tribal economic
development spills over positively into neighboring non-tribal communities and improves the abilities
of state and local governments to serve their citizens As 1s the case with any neighboring governments,
conflicts can arise between tribal and non-tribal governments The overall experience outside of Maine
n this regard has been that increasingly capable tribal governments improve state-tribal relations by
enabling both parties to come to the table with mature capacities to cooperate Against these upside
prospects 1s a status quo 1 which all sides leave economic opportunities on the table and ongoing
cycles of intergovernmental conflict, litigation, recrimination, and mistrust continue
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Economic and Social Impacts of Restrictions on the Applicability

of Federal Indian Policies to the Wabanaki Nations in Maine
by
Joseph P Kalt, Amy Besaw Medford, and Jonathan B Taylor!
December 2022

I. Should the Wabanaki Nations Be Brought Under Federal
Policy?

A. Maine stands out for its insulation of its tribes from federal Indian policy

The federally recognized American Indian tribes of Maine—the Mr’kmaq Nation, Houlton Band
of Maliseet Indians, Passamaquoddy Tribe, and Penobscot Nation—together constitute the Wabanaki
Confederacy (Wabanak: Nations, see Figure 1) 2 The Wabanaki Nations are unique among the 574
federally recognized tribes in the United States due to particular provisions of the Maine Indian Claims
Settlement Act of 1980 (MICSA, P L 96-420) Specifically, MICSA provides that any federal law
enacted for the benefit of Indian tribes which would affect the application of Maine state law does
not apply i Maine and to the Wabanaki Nations unless the US Congress explicitly makes that law
applicable in Maine

The key MICSA clauses are referred to as “6(h)” and “16(b)” They read

§6(h) Except as other wise [sic] provided in this Act, the laws and regulations of the
United States whuch are generally applicable to Indians, Indian nations, or tribes or bands
of Indians or to lands owned by or held m trust for Indians, Indian nations, or tribes or
bands of Indians shall be applicable m the State of Maine, except that no law or regulation
of the United States (1) which accords or relates to a special status or right of or to any
Indian, Indian nation, tribe or band of Indians, Indian lands, Indian reservations, Indian

Professor Joseph P Kalt 1s Co-Director, and Amy Besaw Medford and Jonathan B Taylor are Research Affiliates of
the Harvard Project on American Indian Economic Development (“the Harvard Project” or HPAIED) Thank you to
the Wabanaki Alhance, a 501(c)(4) organization of the Wabanak: Nation’s governments, for financially supporting the
Harvard Pioject and 1ts research The findings and views expiessed here are those of the authors and do not necessarily
represent those of the authors’ employers, the John F Kennedy School of Government, Harvard University, or the
‘Wabanaki Nations

2These four tribes are as named 1n the most recent Bureau of Indian Affaxrs list of federally recogmzed tribes (BIA, 2022)
The Passamaquoddy Tribe consists of two political subdivisions—Pleasant Point and Indian Township, each of which has
its own tribal council These combine to form the Passamaquoddy Tribe’s overall council when 1t 1s necessary to address
pan-Passamaquoddy policy 1ssues such as the development of Passamaquoddy land or hunting, fishing, tiapping, and
gathering rights The Passamaquoddy Tribal Court has jurisdiction over matters arising 1n the two communities NOTE
material herein not otherwise cited or credited was provided by one or more of the five Wabanaki governments
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country, Indian territory or land held in trust for Indians, and also (2) which affects or
preempts the cwvil, criminal, or regulatory jurisdiction of the State of Maine, including,
without limitation, laws of the State relating to land use or environmental matters, shall
apply within the State (P L 96-420 §6(h), 94 Stat 1794, emphases added)

and

§16(b) The provisions of any Federal law enacted after the date of enactment of this Act
for the benefit of Indians, Indian nations, or tribes or bands of Indians, which would affect
or preempt the application of the laws of the State of Maine, including application of the
laws of the State to lands owned by or held 1n trust for Indians, or Indian nations, tribes, or
bands of Indians, as provided 1n this Act and the Maine Implementing Act, shall not apply
within the State of Maine, unless such provision of such subsequently enacted Federal law
15 specifically made applicable within the State of Maine (P L 96-420 §16(b), 94 Stat
at 1797, emphasis added)

EXPANDING WABANAK! NATIONS'
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Figure 1 The Wabanaki Nations in Maine
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To mvestigate the impacts of MICSA’s pre-emption of federal Indian policy on the Wabanaki
Nations, the Maine Legslature established a Task Force on Changes to the Mamne Indian Claims
Settlement Implementing Act (Task Force) This Task Force commussioned a study of federal laws
passed since MICSA’s signing The study found that 151 federal laws governing Indians and tribes
have been passed simce MICSA, covering the wide range of topics summarized in Figure 2

Figure 2 Principal Subject Matter of 151 Federal Indian Laws, 1980-2019

: ‘Housing (1)

A e

Social welfare here includes the categones criminal,” “alcohol/substance abuse
prevention,” and welfare” Economic development here includes “business”
and ‘financeffunding” Some overlap In categonies may exist in the federal bilis
{Fnedernichs, 2019, 2022)

The period encompassing federal Indian policy since at least the md-1970s 1s widely referred
to as the Self-Determination Fra—and with good reason Over the period, federal policy has quite
consistently, 1f not invariably, sought to expand and fund the scope of tribes’ self-governing rights,
responsibilities, and opportunities (HPAIED, 2008, SGCETC, 2022) Not surprisingly, then, much of
the federal legislation implicated by MICSA has been policy adopted “for the benefit of” (per MICSA,
§16(b)) Indian tribes Among the 151 measures 1dentified by the Task Force-commissioned study,
Acts readily considered seminal for federal Indian policy mnclude

» The American Indian Religious Freedom Act

 The Clean Water Act Amendments of 1987

« The Esther Martinez Native American Languages Preservation Act
« The Indian Civil Rights Act
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The Indian Gaming Regulatory Act

* The Indian Health Care Improvement Act

 The Indian Self-Determination Act Amendments of 1988 and 1994

» The Indian Tribal Economic Development and Contract Encouragement Act
 The Indian Trust Asset Reform Act

+ The Native American Graves Protection and Repatriation Act

» The Native American Housing Assistance and Self-Determination Act
+ The Safe Drinking Water Act Amendments of 1986 and 1996

» The Stafford Act

 The Tribal Law and Order Act

» The Tribal Self-Governance Act of 2000

» The Violence Against Women Act

According to the principal author of the Task Force-commussioned study, Suffolk University
Law School Practitioner-in-Residence Nicole Friederichs, not one of the 151 laws contamns explicit
mention of applicability to Mame Only the 2022 reauthorization of the Violence Against Women
Act (VAWA), which was passed after she completed her study, did so (Friederichs, 2022)

The Maine Task Force also found

Given the broad nature of these provisions [the two sections of MICSA quoted above], any
law for the benefit of Indian country that in any way “affects” Maine law may be rendered
mapplicable n Maine For example, 1t 1s theoretically possible that provistons within each
of the laws enumerated 1n the report submitted by the Suffolk University Law School
Clinic to the Task Force may be rendered mapplicable in Maine 1f those provisions
conflict with state law to some degree (e g, Carpenter et al , 2020, 56, emphasis added)

MICSA does not define or delineate what 1t means for a federal law benefiting Indians to “affect”
or “preempt” Maine state law In practice, this has meant that costly burdens of proving to the contrary
fall upon the tribes  As the Head of State of the Penobscot Nation, Chief Kirk Francis of the Penobscot
Nation, observed to Congress, “There 1s no definition for the term ‘affects’ i the Settlement Act, and
the general definition of the term 1s incredibly broad ” (Francis, 2022, 3)

Unsurprisingly, interpreting the meaning of affects or preempts produces considerable uncertainty,
litigation, and delay whenever Wabanaki governments tread too controversially in the direction of
state interest groups’ prerogatives This has a chilling effect on tribal policy implementation As
Chuef Clarissa Sabattis of the Houlton Band of Maliseet Indians reported to Congress,
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There are scores of federal statutes that recogmze a key role for tribal governments n
administering federal programs, including in the health care, law enforcement and public
safety, and environmental arenas But we cannot confidently pursue, invest 1n, and staff
these programs because we don’t know whether—or when—the State may challenge our
authority to administer the programs due to some effect on state jurisdiction (Sabattis,
2022, 3)

Thus, unlike virtually all other tribes 1n the lower forty-eight states,’ the Wabanaki governments
have extreme difficulty making use of core features of federal policies which articulate and fund tribal
nation self-determination in the United States In this study, we seek to assess the economic and social
mmpacts MICSA’s limitations on the applicability of federal Indian policy to the Wabanaki Nations
have had and are having on the State of Mame and the Wabanaki Nations

B. Proposals to loosen or eliminate MICSA’s limitations on the applicability

of federal Indian policy in Maine

Currently, Congress 1s considering HR 6707 Advancing Equality for Wabanaki Nations Act
(AEWNA) (House of Representatives, 2022) In overall effect, the bill would soften MICSA’s
restrictions on the application of federal law to the Wabanaki Nations With respect to beneficial
federal Indian laws enacted by Congress m the future, by entirely striking the second quoted MICSA
passage above (§16(b)), AEWNA would eliminate the requirement that future legislation specifically
mention Maine for federal laws to apply to the Wabanaki Nations With respect to laws existing as
of the AEWNA’s passage, the bill would modify the first quoted section (§6(h)) with the following
strikeouts and additions

Exeeptas-otherwiseprovidedrthis-Aet-the The laws and regulations of the United States

which are generally applicable to Indians, Indian nations, or tribes or bands of Indians or
to lands owned by or held 1n trust for or enacted for the benefit of Indians, Indian nations,
or tribes or bands of Indians shall be applicable 1n the State of Mamne, except that no law
or regulation of the United States (1) that 1s in effect as of the date of the enactment of the
Advancing Equality for Wabanaki Nations Act, (2) which accords or relates to a special
status or right of or to any Indian, Indian nation, tribe or band of Indians, Indian lands,
Indian reservations, Indian country, Indian territory or land held mn trust for Indians, and
alse-2) also (3) which affects or preempts the civil, criminal, or regulatory jurisdiction

3Tn thus report we focus on the Lower 48 because the suz generis policy, geography, jurisdiction, and economies of Alaska
Natives and Native Hawai’1ans render them analytically distinctive for our analyses For example, though Alaska Natives
comprise a large fraction the total state population, there 1s only one Alaska reservation (the Annette Island Reserve)
analogous to the Wabanaki reservations Conversely, Mamne has no equivalent to the Alaska Natrve Regional Corporations
or Alaska Native Village Corporations created under the Alaska Native Claims Settlement Act (43 U S C §1601 et seq )
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of the State of Mame, including, without limitation, laws of the State relating to land use
or environmental matters, shall apply within the State, unless Federal law or the State
laws of Maine provide for the application of such Federal law or regulation (HR 6707

§2(a)(2)(B)(V))

We understand that the last underlined addition here would effectively open the door for Maine to
approve the application of federal Indian laws 1 Mame And mdeed, the Maine Legslature’s Task
Force, charged with consideration of the overall public interests of Maine’s Native and non-Native
citizens, concluded 1ts work as of January 2020 by calling for the elimmation of MICSA’s restrictions
This Task Force recommendation apphied to both future federal actions as well as refrospectively to
virtually every area of federal policy Legislation to implement the Tasks Force’s recommendations
has been mtroduced n the Maine Legislature but has not yet been enacted As noted above, AEWNA
would advance these recommendations by its re-writing of §6(h) to provide that MICSA’s restrictions
regarding federal laws would apply “unless Federal law or the State laws of Maine provide for the
application of such Federal law or regulation” (emphasis added)

While 1t 1s unknown what steps the Maine Legislature may take or what future federal Indian
legislation will be, the general pattern of Congress supporting Indian self-government has enjoyed
bipartisan support that has enabled tribal self-determination through self-government to persist and
expand for decades It seems likely to continue The fact that several hundred tribes across the United
States have been operating for nearly fifty years under federal policies recognizing and supporting
tribal self-determination and economic self-sufficiency provides extensive evidence regarding what
might be expected going forward if MICSA’s limitations are loosened or eliminated in Wabanaki
territory We draw heavily on that evidence here

C. Summary of findings

There 1s a large body of research, produced by us at the Harvard Project on American Indian
Economic Development (“the Harvard Project”) and many others, regarding the overall effects of
federal policy m the Self-Determination Era The clear thrust of the findings of this research 1s that
tribal self-determination through self-government has resulted 1n a quite remarkable economic, social,
and political resurgence mn Indian Country While there are some exceptions to this resurgence and
the process of reversing the effects of policies that had contributed over centuries to making American
Indians on reservations the poorest 1dentifiable group 1n the Unuted States by the 1970s 1s not complete,
average incomes 1n Indian Country over the last thirty years have been growing five times faster than
the incomes of the average American (although Indian Country incomes continue to lag well below
the average American income) Similar trends are seen 1n other determinants of well-bemng, including
housing, health, and education
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The strengthening of tribal economies and concomitant improvement in economy-dependent social
conditions has had spillover effects on the non-tribal jurisdictions that tribes abut and/or are embedded
in Consistent with the expectation that one 1s not made poorer 1f one’s neighbor pulls him or herself
out of poverty, surrounding off-reservation economies and communities have quite consistently, 1f
not absolutely always, expertenced net benefits as tribes have taken the reins of self-government and

conditions have improved on reservations under Self-Determination

As we report below, we find that the foregoing patterns found across the rest of at least the Lower
48 states do not appear, or at least have been severely attenuated, in Mame In Section II below,
we examine the conditions of the Wabanaki Nations relative to Maine as a whole We find that the
Wabanaki Nations are significantly underdeveloped economically and 1n several social dimensions
compared to the rest of Mamme In Section III, we examine the progress—or lack thereof—of the
‘Wabanaki Nations relative to the other tribes in the Lower 48 in the Self-Deternunation Era, and
we unpack the lessons being learned regarding the impacts of the expansive federal policies of self-
determation through self-government in other parts of the US

Based on these lessons, in Sections IV and V we nvestigate the applicability of those lessons to
Mamne and the Wabanaki Nations The kinds of success m self-government and direct spillover
development we see elsewhere are not guaranteed outcomes of loosening MICSA’s restrictions on
the applicability of federal policy to the Wabanaki Nations Such policy change would carry risks
and opportunities for reward for the Wabanaki Nations and the State of Maine As we report in
Section IV, however, we do not find bases for concluding that the Wabanaki Nations confront
mnherent or immovable obstacles that would impede their abilities to realize the kinds of outcomes
realized by many other tribes that operate under conditions of size, location, access to resources,
education, and the like simuilar to those faced by the Wabanaki Nations What we can say 1s that,
without the loosening of MICSA’s restrictions, both the Nations and the state should expect
contmued relative depression of the tribes’ economic fortunes and capacities to generate beneficial

spillovers for thewr neighbors

In Section V, we find that it would be improper to cast the prospect of extending federal Indian
policies that support Wabanaki self-determination and self-government as carrying negative
consequences for non-Native neighbors Based on the evidence generated by experiences 1n other
states (where federal policies are more completely applied), real and imagmed problems of, for
example, state government/tribal government conflict, contradictory laws or regulations, adverse
budgetary impacts on the state and non-tribal local governments, and the like are either already
present under the MICSA status quo, or are the kinds of 1ssues that neighboring and overlapping

governments—tribal and non-tribal—routinely work out through cooperation, collaboration, and
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intergovernmental agreement On the other hand, the likely outcome of sticking with the status quo
1s the status quo—i e , economic benefits for Maine’s non-tribal and tribal citizens “left on the table”
and continued rounds of MICSA-driven conflict, litigation, and acrimony between the state
government and the tribes

II. The Economic and Political Condition of the Wabanaki
Nations Under MICSA

A. Economic conditions: Maine’s Wabanaki citizens lag behind the rest of
the state’s citizens

Let us now examine the conditions of the Wabanaki Nations relative to Mame as a whole and
relative to other tribes that operate more completely under the federal government’s policies of tribal
self-determination through self-government Table 1 shows US Census data from the 2019
American Community Survey (five-year average) The Wabanaki Nations lag behind 1n a variety of
key socioeconomic mdicators For example, Wabanaki per capita income for individuals identified
m the Census as American Indian Alaska Native (ATAN) Alone* 1s markedly lower than the annual
per capita mcome of all people ;n Mame 3> Maliseet and Mi’kmagq are the lowest with $11,320 and
$11,431, respectively Passamaquoddy’s two areas, Indian Township and Pleasant Pomt, are
$14,435 and $13,741 Penobscot’s per capita income for AIAN—the highest for the Wabanaki
Nations—is $18,809 Yet Maine’s per capita income is nearly double that at $34,593

When we examine poverty rates i the Wabanaki Nations relative to those for Maine as a whole,
the implications of lower incomes n the former are particularly stark Focusing, for example, on child
poverty (children under 18 in households with incomes below the poverty level) the US Census data
indicate five-year average poverty rates for 2019 ranging from a low of 40 2% at Passamaquoddy’s
Indian Township to a high of 76 9% at Mr’kmaq By comparison, Maine’s child poverty rate for the
same per1od 1s reported as 15 1%

4«Alone” signifies single-race 1dentity

>Unless denoted by nomnal or with a year (as m, 1998 dollars), all the dollar figures i this report are denommated 1n
2021 dollars adjusted for inflation using the consumer price index for urban consumers, CPI-U (FRED, 2022) When
1eferring to Indian data derived from the US Census, this report uses the Census’s evolving nomenclature, particularly
“Indran,” “American Indian and Alaska Native,” and “American Indian and Alaska Native Alone ” Respondents to the
census questioner or questionnarre self-identify
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Table 1 Socioeconomic Indicators
Maine v the Wabanaki Nations (2016-2020 averages)

Passamaquoddy, Passamaquoddy,

Indian Township Pleasant Pomt Penobscot Maliseet Mr'kmagqg Maine
Population - AIAN Alone 604 574 531 239 197
Population - All People 773 683 770 348 280 1,335,492
Per capita income - AIAN Alone $14,435 $13,741 $18809  $11,320 $11,431
Per capita income - All People $34 593
Child Poverty Rate - All People 40 2% 58 3% 45 7% 61 2% 76 9% 151%
Overcrowded Households - All People 33% 16% 24% 8 9% 37% 1 5%
College Graduates or Higher - AIAN Alone 71% 18 2% 21 1% 82% 85%
College Graduates or Higher - All People 20 0%
Unemployment Rate - AIAN Alone 6 5% 87% 57% 58% 75%
Unemployment Rate - All People 41%

Per capita Income reported in 2021 dollars (Census, 2019)

As with the rates of children living 1n poverty, the Wabanaki Nations generally show worse
conditions than Maine as a whole regarding housing Maine’s rate of crowded housing (defined by
the US Census as housing units with more than one person per room) 1s 1 5% Passamaquoddy’s
Pleasant Pomnt reservation 1s close to this at 1 6% The other reservations’ rates of crowded housing
range from 2 4% at Passamaquoddy’s Pleasant Pont reservation up to 8 9% at Maliseet

The education attainment rates for Mainers and Wabanakis are a bit more mixed. The percentage
of all people 25 years and older with a college degree or higher in Maine 1s 20% The corresponding
figure for Penobscot 1s 21 1% At 18 2%, Passamaquoddy’s Pleasant Point’s attainment rate 1s fairly
close to Maine’s, but the Mr’kmagq rate (8 5%) and the Maliseet rate (8 2%) are sharply lower

Wabanaki unemployment rates are consistently higher than for Mamne as a whole and in one
instance, more than double Maine’s unemployment rate for all people 1s 4 1% Penobscot’s and
Maliseet’s AIAN Alone populations have simlar unemployment rates at 5.7% and 5 8%,
respectively Passamaquoddy Indian Township’s AIAN unemployment rate 1s 6 5% Mri’kmaq’s
AIAN unemployment rate 1s a percentage pomt higher than Indian Township at 75%  And
Passamaquoddy Pleasant Point has an ATAN unemployment rate of 8 7%, more than twice that of

Maine ¢

The data 1n Table 1 pertain to the socioeconomic status of persons who a) reside on Wabanaki territories, b) self-identify
as American Indian or Alaska Native (AIAN) Alone (1 e, not ;n combination with other races or ethmcities), and c¢)
1espond to the US Census In connection with distribution of federal COVID relief funds, the Wabanaki Nations certified
to the US Treasury that, n 2019, they collectively had 9,546 citizens (Henson et al , 2021) This 1s many more than
are reported 1n the top row of the Table 1 The citizens not counted 1n the table may have self-identified as AIAN n
combination with another race or ethnicity, or may live adjacent to (but not on) Wabanaki Territones, further afield in
Maine, elsewhere 1n the US, or overseas, or may not have been counted by the Census Bureau The persons reflected m
the table are those most likely to access Wabanaki Nations’ employment opportunities and social programs
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The overall picture 1s clear The Wabanak: Nations are quite systematically economically
underdeveloped relative to the rest of Mame Thus 1s certamnly felt as relative deprivations in the
reservation communities in which many of Mame’s tribal citizens hive and work It would also be
expected that the condition of the Wabanaki Nations and 1ts tribal citizens redounds to the detriment
of the state of Mame and its non-tribal citizens Poverty and attendant social stramns i the
reservation communities not only burden state budgets and social services but the state’s economy as
well The unemployed, but employable, worker and underdeveloped local government—tribal n this
case—would be spending more 1n Maine’s local markets 1f that worker were able to find work and
that government were able to mncrease service provision to 1ts citizens We now turn to the question
of the sources of the Wabanaki Nations® relative economic underdevelopment

B. Political conditions: Maine is an outlier in its policies and relations with
the state’s tribes

The consequence of MICSA’s blocking federal Indian legislation of general applicability 1s tribal
governments that are strikingly underfunded and jurisdictionally constrained relative to their tribal
counterparts elsewhere 1n Indian Country A few examples make the limitations clear

Consider, for example, disaster and emergency declarations Tribes elsewhere have the power to
appeal directly to the federal government for disaster relief funds under the 2012 Stafford Act
amendments and respond quickly to on-reservation emergencies Resulting funding typically
benefits the receiving tribe but also has spillover benefits to the non-tribal neighbors of the tribe
MICSA’s restrictions have blocked the Wabanaki Nations’ abilities to directly secure federal
funding Instead, Wabanaki emergency response must enter the state’s queue with attendant delays
and even the possibility of gubernatorial rejection Presumably, in a general emergency, Mame
would benefit from its quite reasonable prioritization of population clusters of Portland, Lewiston,
and Bangor and, all else equal, from additional emergency funds flowing to Mr’kmaq, Maliseet,
Penobscot, and Passamaquoddy communities (Francis, 2022)

A similar story applies to the Wabanak: Nations® efforts to protect their citizens from non-Indian
abusers The Penobscot Tribe was an advocate for passage of the federal Safety for Indian Women
title of the 2013 amendments to the Violence Aganst Women Act (VAWA) Upon passage of the
amendments, the Tribe sought federal funding under a Department of Justice program for the
Penobscot Court to be an implementation pilot for better processes for non-Indian offenders who
commit domestic violence, dating violence, or protective order violations Maine’s mvocation of
§16(b) of MICSA ended the effort Millions 1n federal inflows to Penobscot (and therefore Maine)

went elsewhere, to say nothing of the consequences for the people needing protection from abusers
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After that rejection, Penobscot pushed for Congress to explicitly include Mame in VAWA  After
great expense and nine years of pressure and waiting, the 2022 VAWA amendments were made
applicable to the Wabanaki Nations (Francis, 2022) While the effort was successful, Penobscot (and
the other Wabanaki Nations) face barriers to access that most other tribes simply do not

Likewise, the old school at Pleasant Point (Sipayik) had to prohibit its students from drinking from
water fountains because the water supply was so toxic A new school was built on reservation lands
m 2021 using federal Bureau of Indian Education (BIE) funds and needed a better water supply The
tribe dug a well on the reservation to provide water for the drinking fountains and kitchen, only to
have the State Attorney General’s office intervene to say that the tribe and the school would need state
approval before using the well A memorandum of understanding had to be negotiated and signed
with the state to do what, in most other Indian school construction projects, would be a matter of local

tribal self-government

The most notable consequence of federal policy 1 the Self-Determination Era has been to give
tribes the opportunity to—and the responsibility for—providing services to their cifizens Improved
economic conditions under self-determination (see below) have resulted mn tribes heavily
augmenting thewr governmental budgets with ther own funds (typically from resource revenues,

enterprise earnings, and 1n a growing number of cases, tribal taxes)

Today, especially where economic development has progressed sufficiently, tribal governments
commonly supply (or pay neighboring governments to supply) the full range of services and
functions that are expected of any competent state and local system This means everything from fire
departments, police officers, courts, and mcarceration facilities to trash collection, water and sewer,
roads, parks, housing, education, environmental protection, resource stewardship, substance abuse
and violence prevention, and myriad other services Tribes such as the Confederated Salish and
Kootenai Tribes of the Flathead Reservation, for example, were the first tribe to become a 100%
self-governance tribe (1e, entirely eschewing service provision by federal agencies (HPAIED,
2003b))

In a growing number of mstances, tribes’ own revenue sources now dwarf federal sources 1n their
tribal government budgets For example, m Washington State, 23 tribes collectively dertved more than
three-quarters of tribal government funding 1n 2019 from enterprise distributions, tribal taxes, leases,
stumpage, and other tribally controlled or owned sources Only 18 percent came from federal grants
and contracts and 4 percent came from Washington-funded grants or contracts (Taylor, 2022, 22) And
tribes no longer look to the federal government for approval of every major decision they wish to make
The result of this 1s that self-governing tribes can often streamline decision-making and respond to

community needs faster and more efficiently than the federal government or state and local neighbors
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Scores of such cases across hundreds of tribes have been well documented (HPAIED, 2022) While
oft-noted tensions between the Wabanaki Nations and the state tell us that the governments of the
Wabanaki Nation aspire to perform well for the benefit of their citizens, the process has been attenuated
in Mane by the hurdles MICSA erected for the tribes

Finally, as we discuss m detail below, i addition to improved governmental performance, one
of the critical payoffs to tribes (and their neighbors) of Congress’s Indian legislation m the years
simce MICSA has been strong and steady economic development and tribal government growth As
we have seen, however, the Wabanaki Nations are notable for their absolute and relative economic
underdevelopment Thus, 1t 1s appropriate to inquire as to whether the State and the tribes maght be
better off by ending the anomalies introduced by MICSA and bringing Maine’s policies vis-a-vis the
Wabanaki Nations into line with the policies governing the American Indian nations in the other 47
of the Lower 48 states

III. Lessons From Tribes in the Other Forty-Eight States

A. Indian Country has experienced extraordinary economic growth in the
Self-Determination Era

While there are exceptions, the overall pattern that has emerged outside of Mane for most tribes
and Indian citizens on reservations in the Lower 48 states under the federal framework of tribal self-
determation through local self-government 1s one i which that framework has produced sustained
economic development The Self-Determination Era has brought sustained economic growth across

large numbers of communities that struggled for a hundred years or more to get any development

To see these trends, we can look to US Census data on income per person Per capita income 1s
certainly not the be-all, end-all measure of Native economic success As with societies worldwide,
matters such as family integrity, flourishing arts, health, safe and clean environments, long lives, and
a host of other values combine to determine the quality of life Nevertheless, per capita income does

matter and provides a good approximation for “gross reservation product”—a foundational contributor
to quality of life 7

"Gross product 1s the sum of all value added 1n an economy, and we use gross reservation product to refer to the sum
of all value added 1n Indian Country economies In large, diversified economies such as the United States’, personal
mcome 18 the lion’s share of gross product Variation arises in smaller economues to the extent that other sources of value-
added, such as proprietor income (e g , profits and tents) and natural resource revenues, diverge from national patterns for
rdiosyncratic reasons US national income accounts do not record gross reservation product statistics for Indian Country
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Though the start of the Self-Determination Era 1s commonly demarcated by the 1975 passage of
the Indian Self-Determination and Educational Assistance Act (P L 93-638), the economic effect of
the federal change 1n stance from tribal termunation policy (an approach that prevailed from WWII
until then) to self-determination did not immediately register in Indian community ife As a
prelimnary matter, that imitial legislation only meant that tribal governments could only start to take
over another government’s (1 e, the federal government’s) programs This was to be done by
contracting with the federal government to become the mere admimstrators of functions long
performed on reservations by federal agencies (such as the Bureau of Indian Affairs)}—but still
operating under the federal government’s priorities, procedures, and systems The 1dea was that
tribes could contract and receive roughly the same dollars as the federal provider for the same work,

often by the same people

Unfortunately for tribes, this “step-into-the-federal-shoes” approach was limited by a fiscal
retreat that saw federal budgets cut for tribal functions, whether performed by tribes who did contract
to provide those functions or by federal agencies in thewr historic pre-self-determination roles
Federal budgets directed toward Indian matters peaked in the Carter Administration, and reductions
mn federal funding were accelerated under President Reagan (Walke, 2000, 236) The budget declines
m the second half of the 1970s and the Reagan years m the 1980s occurred when Indian reservation
payrolls and expenditures were still dommated by federal agencies and programs (Trosper, 1996)
The result was an actual decline 1n the real (1 ¢, inflation-adjusted) per capita incomes of Indians
living on reservations between the 1980 US Census and the 1990 US Census (see, Taylor and Kalt,
2005) Economic and social progress had to wait for true tribal self-government—as opposed to
mere administration of federal programs—to take hold

Responding to expressions of frustration over constraints on their abilities to adapt programs to
local needs by tribal governments who were trying or wanted to try to contract to run federal
functions and encouraged by the success of some pilot efforts allowing greater scope for tribal
government decision-making, Congress significantly amended the 1975 Self-Determination Act
1988 (P L 100-472, 102 Stat 2285) Congress mandated more cooperation and aggression on the
part of federal authorities 1n assisting tribes m taking over federal functions, and the Amendments
mandated a pilot program of self-governance This marked the start of a shift away from the
exclusive dependence of tribes on the contracting model to the eventual use of “compacts™ between
tribes and the federal government, with negotiated compacts providing tribal governments with

expanded leeway for determining priorities, designing programs, and allocating budgets
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Reflecting successes 1n the pilot efforts, self-governance and self-governance compacts became a
wave—sustained through today—with the passage in 1994 of another set of major amendments to the
1975 Self-Determination Act (P L 104-413, 108 Stat 4250) This wave has only been pushed onward
over the years by scores of Congressional, presidential, and agency actions which have bolstered
the powers of tribes to make their own decisions of therr own affairs ® It 1s now de rigueur, for
example, that federal legislation affecting states via allocations of monies and authorities provide
blanket treatment of “tribes as states” (or TAS)—i e , allocating funds and delegating federal powers
to tribes equivalent to those enjoyed by the states Of course, unless explicit mention 1s made of Maine,
such Congressional provisions of TAS status are generally mapplicable to the Wabanaki Nations of
Maine 1if they affect state jurisdiction 1n any way, as a result of §6(h) and §16(b)

By the end of the 1980s, economic development m Indian Country began to take root as tribes
built enterprises m, for example, ski tourism, light Defense Department manufacturing, forestry and
wildlife management, livestock and crop agriculture, and gaming And, to be sure, 1n one of the most
apparent and economically potent examples of expanded tribal self-government and of Congress
treating tribes akin to states in terms of governmental powers, the passage of the Indian Gaming
Regulatory Act IGRA 25 US C §2701, ef seq ) 1n 1989 freed tribal governments—Iike their state
counterparts with their state lotteries—to (substantially) control the decision whether gaming
enterprises would be allowed to operate within tribal nations

With contracting and compacting providing trammmng grounds for tribal officials and
admunistrators, with improved performance and legitimacy created by shifting accountability from
masters located 1n the federal government to tribal citizens in the local community, and with doors
opened to opportunities m the economic arena, a remarkable period of sustamned economic
development took hold 1n Indian Country 1n the late 1980s (Cornell and Kalt, 2010) This economic
development can be seen mn Figure 3, which allows a comparison of the growth 1n per capita income
of ATAN residents of reservations mn the Lower 48 states (except Maine) from 1989 to the present to
the growth n per capita income of average citizens across the Unuted States °

8The aforementioned study commissioned by the Task Force provides summaries of many of these actions (see also, House
of Representatives, 2022)

°In Figure 3 as n several upcoming figures rehant on data from the US Census Bureau, the bulk of the experience of
the tribes of Oklahoma 1s not reflected At least until the US Supreme Court’s decision in McGwrt v Oklahoma, 140
S Ct 2452 (2020), the citizens of most Oklahoma Indian tribes were categorized as residing in what the Census calls
Oklahoma Tribal Statistical Areas (OTSAs) rather than being categonized as residing on reservations (the Osage Nation
bemng a promnent exception) OTSAs encompass the majonty of the land areas of the state, including the historic
reservations of the Cherokee, Chickasaw, Choctaw, Muscogee (Creek), and Semunole Nations 1n eastern Oklahoma,
which includes downtown Tulsa As Taylor and Kalt observed, “Oklahoma tribes’ governmental powers and the
socloeconomic conditions tn the “Indian areas” of Oklahoma often bear a closer resemblance to, say, downtown Duluth
(in the case of Indians [iving 1 Tulsa) or rural Missourt (a state with no reservations) than they do to the more prototypical
Crow, Gila Ruver, or Pine Ridge reservations” (Taylor and Kalt, 2005, x)
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Figure 3 Relative Growth Since 1989
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Real (1 e , nflation-adjusted) populaton-weighted Indians on reservations per capita income (1989 = 100) for Wabanaki reservations and
other reservations in the lower forty-eight states ACS 5-year averages are plotted at ther middle years (2008, 2013, 2018) (FRED, 2022,
Taylor and Kalt, 2005, Census, 2010, 2015, 2020a)

As mdicated 1n Figure 3, since 1989, the real (inflation-adjusted) mcome of the average US

resident (excluding Maine) has increased by 17% The comparable measure for Mainers 1s 25%

Meanwhile, simnce 1989, the real income of the average AIAN resident of Lower 48 reservations

(excluding Mane) has increased by more than 61% As we discuss further below, 1t 1s telling that the

Wabanaki Nations, constrained to operate without full access to federal policies and funding of other

tribes 1n the Self-Determination Era, have seen a 9% increase in real per capita incomes while other

tribes—on average—have been booming economically
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B. Isit all about casinos?

It might seem sensible to conjecture that the expansion of the tribal gaming industry since 1989
explains the quite strong growth trajectory of tribes outside of Maine that we see in Figure 3 And
it might be conjectured that Mamne’s lack of Indian casinos explains the difference in growth rates
between the Wabanaki Nations and other tribes in the Lower 48 Neither conjecture is accurate

It 1s undoubtedly true that the expansion of the tribal gaming industry has contributed
substantially to improving the economic conditions experienced on hundreds of reservations (not to
mention those experienced in neighboring non-Indian communities) The hypothesis that the growth
of tribes’ mcomes seen since 1989 1s simply the result of the appearance and growth of the tribal
gaming industry overlooks two key factors the experience of non-gaming tribes and the economic

growth occurring in non-gaming sectors of tribal economies

Concerning tribes lacking gaming enterprises, the decade of the 1990s provides a natural
experiment by which to assess the contribution of gaming to tribes’ economic development The
bookends of 1990 and 2000 US Censuses (administered in 1989 and 1999, respectively) provide
pertinent data While gaming was expanding across Indian Country mn the 1990s, by 1999, 47
percent of Native Americans residing on reservations lived on reservations whose tribe did not own
and operate a casmo (Taylor and Kalt 2005, 3) Nonetheless, as Figure 4 indicates, those reservations
experienced mflation-adjusted per capita income growth nearly three-fold greater than the US did as

a whole, compared to the shightly greater than three times performance of tribes with casinos
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Figure 4 Percent Change in Per Capita Income 1990-2000
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Lower 48 reservations outstde Oklahoma (Taylor and Kalt, 2005, 11)

As Taylor and Kalt observed regarding Indian socioeconomic change in the 1990s, measured
across per capita income, median income, and a dozen other indicators

the progress [relative to the United States] evident among non-gaming tribes i the
1990s suggests that 1t is not so much gaming that 1s driving the socioeconomic changes
evident across Indian America as it 1s a broader policy of Indian self-government
Jurisdiction over the gaming choice 1s part, but hardly the entirety, of that policy
(Taylor and Kalt, 2005, x1)

The lesson 1s that gammg was but one manifestation of enhanced powers and opportunities for
tribal self-government 1n the 1990s As self-governance took root m the late 1980s, tribes fairly
exploded with expansions of both therr governmental and non-governmental (1€, business)
sectors—and the mcomes and employment created by those sectors (see, ¢ g, HPAIED, 2008,
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Section 2) The growth of these sectors was not due to some rekindled largess on the part of the
federal government Over 1990-2000, for example, the federal Bureau of Indian Affawrs’ budget
declined by 3% n real, mflation-adjusted dollars 1® By comparison, federal grants to state and local
governments have been steadily and rapidly expanding since the 1970s (Lawhorn, 2019)

More generally, the federal government’s Commussion on Civil Rights 2003 report, 4 Quiet
Crists  Federal Funding and Unmet Needs wn Indian Country, “documented the federal
government’s historic failure to carry out its promises and trust obligations [to tribes] These failures
mncluded longstanding and continuing disregard for tribes® infrastructure, self-governance, housmng,
education, health, and economic development” (Berry et al , 2003, 6) Overall, federal spending per
person on Native American US citizens was only two-thirds of the spending on the average US
citizen In health, the comparable figure was 50%, m education, tribal funding was only 50%-60% of
the federal total spent on mainstream education In the criminal justice arena, federal expenditures
on law enforcement 1 Indian Country were only 80% of the level devoted to demographically
comparable non-Indian communities In the Commuission on Civil Rights’ update of 1ts 2003 report
m 2018, the Commussion found that

Since 2003, funding for Native American programs has mostly remained flat, and n the
few cases where there have been increases, they have barely kept up with inflation or have
actually resulted n decreased spending power (Lhamon et al, 2018, 4)

Today, the vast majority of tribes have opted to operate gaming enterprises Even after 2000,
however, the growth trajectory in Figure 4 cannot be adequately seen as a gaming phenomenon
alone If anything, reports of gaming markets being saturated, coupled with very rapid growth of
non-gaming businesses in Indian Country, reiterate that it has been self-determnation through
self-government that has turned around the discouraging results of earlier decades—i1 e , decades i
which someone else (usually the federal government) was “in the driver’s seat” when 1t came to
running reservation affairs  Indeed, Indian Country today 1s mncreasingly diversified away from
dependence on gaming, with numerous tribes operating tribal manufacturing, tourism, agricultural,
extractive, retail, financial, construction, communications, and transportation enterprises that more
than hold their own i competitive markets (see, e g , HPAIED, 2008)

10The Bureau’s budget 1n 2000 was $2 1 billion (Bureau of Indian Affairs, 2000), compared to $1 499 billion mn 1990
(Bureau of Indian Affairs, 1990) Over the period from Q1 1990 to Q1 2000, the GNPP Deflator rose 23 4% (FRED,
2022, GNPP)
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Further evidence that the umutial 1980s’ economic growth and the sustamned growth since mn
Indian  Country 1s a  product of  self-governance  generally—rather  than
self-governance-manifested-through-gaming—is found in the distribution of Native reservation
citizens across tribes with gaming operations Data from 1998 collated by the Associated Press
revealed that tribal populations and revenues of gaming operations were skewed m opposite
directions (Figure 5)—meaning that large gaming operations were found n tribes with small
populations and vice versa

Figure 5 Distribution of Indian Gaming Revenues and
Associated Tribal Populations, 1998

Total Revenue Percent of Indians
Billions of 1998 Dollars Whose Tribes Are In Each Class
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$50-100 (51328
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Casino Revenue Class
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Total $8 26 Billion

“Percentages do not sum to 100 percent because some fribes have gaming operations in more than one category ” HPAIED (2008b) citing
the Associated Press (2000)

As Figure 5 mdicates, 56 percent of the revenues ($4 63B) were earned by tribes accounting for
only 5 1% of Indian Country’s citizens, and 5 percent of the revenues ($0 41B) were earned by casinos
of tribes that accounted for more than half the tribal citizen population In addition, “Approximately
32 percent of Indians are members of tribes that do not have any gaming operations” (HPAIED, 2008,
150) With the majority of tribal citizens being on reservations with little or no gaming revenues, the
growth 1n the average tribal citizen’s mcome we see 1 the 1990s cannot be attributed to gaming

The pattern of concentration seen 1 1998 continues to hold today Figure 6 shows the gaming
revenue distribution reported by the National Indian Gaming Commuission (NIGC) m 2021 The top
43 facilities (8%) collectively earned more revenue ($20 4 billion) than the other 467 combined The
smallest three-quarters of facilities collectively earned $6 6 billion, and the smallest half of facilities
earned $1 5 billion collectively Figure 6 below displays the evolution of this quartile—the blue shaded
region between the 50™ (median) and 75 percentiles
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Figure 6 Cumulative Gaming Revenue Distribution, 2021

$40B

3

510 Operations Collectvely Earmed 338 B

30
43 Operations, $20 4 biflion

Cumulative Revenue (billions)

20
487 Opsrations (82%) Collecively Earned §18 8 B
10
Operations at or Below the 75" Percentile Collectively Earned $6 6 B
Operzlions 2 o Below the Median Colectvely Eameai i é%%;:f{gp ; A
6 700 200 255 300 383 500 °

Number of Operations

The cumulative revenues for the percentiles are estmated from the adjacent data by log-linear interpolation (NIGC, 2021)

This concentration of gaming revenues undermines the hypothesis that gaming 1s driving the
overall growth of the mncome of the average reservation Native citizen The per capita income
reported for Indians ltving on reservations 1n Figures 3 and 4 1s the population-weighted average of
per capita Indian mcome As such, 1t reports how much income the average Indian living on a
reservation earned All else equal, 1if a small tribe located in the top tier in Figure 5 or 6 experienced
a vast 1ncrease 1n per capita income, 1t would not move the Indian Country average much because
much larger on-reservation Native populations per the Census (such as those of the White Mountain
Apache Tribe, pop 15,000, the Oglala Sioux Tribe, 17,000, or the Navajo Nation, 166,000) would
tend to domnate the weighted average (Census, 2020a) In other words, the good fortunes of a small
number of tribes cannot explain the growth trajectory in Figure 3

C. Diversification and the growth of non-gaming economic activity

As suggested above, a further reason that the “it’s-all-gaming” hypothesis misses the mark m
explamning three decades of economic growth in Indian Country 1s that 1t overlooks evidence of
reservation economies’ non-gaming business and governmental activity For decades, Indian tribes
have earned revenues from coal, o1l, gas, timber, hydropower, and other natural resources As tribes

grow n sophistication, therr economies diverstfy—not just from a gaming starting pomt (e g,
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casino-adjacent restaurants, hotels, spas, entertainment venues, and golf courses are all part of
diwversification), but also m industries unrelated to gaming (e g, healthcare, distilleries, fish
processing, and home construction) Promment among these non-gaming businesses are tribal
companies selling goods and services to the federal government under the terms of Section 8(a)
Busmess Development program of the Small Busmess Act (15 USC §631 er seq) Federal
procurement data shows tribal 8(a) contracting revenues to be about $560 million 1n 2005 By 2011,
these had grown to about $2 88 billion (Taylor, 2007, 2012) !!

Figure 7 picks up from Figure 6, extending the blue-shaded third quartile (between the median and
the 75™ percentile) back through time to show the total revenues collectively earned by facilities at or
below those demarcations Consistent with the growth m the number, size, and amenities of Indian
casinos 1n the late 1990s and early 2000s, the blue region expands i that period Casino closures due
to the COVID pandemic m 2020 are visible 1n the revenue drop on the right, and the overall pattern
suggests that tribal gaming revenues may have peaked around 2008 Overlaid on the gaming data are
the two point estimates of tribal 8(a) revenues (1n green, plotted on the left axis) By 2011, tribal 8(a)
revenue had grown to be larger than the revenues collectively earned by the gaming facilities below
the median—1 ¢ , larger than the combined revenues of the smallest 50% of all tribal gaming facilities

8(a) has probably grown since then '2

U 7r1bal 8(a) contracting revenues here exclude the revenues of Alaska Native Corporations, many of which are dominant
players 1n Section 8(a) procurement Some Native Hawanan Organization and Alaska Native Village Corporation 8(a)
revenue may be included in the Tr1bal totals, but their shares were very small 1n the indicated years.

2Forthcoming data from the Center for Indian Country Development at the Federal Reserve Bank of Minneapolis promise
to extend and improve these 8(a) revenue snapshots 1nto a comprehensive time series  Chances are good that 1t will show
more recent 8(a) revenues to be comfortably in the blue shaded region
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Figure 7 Gaming and Section 8(a) Revenues and Natural Resource Royalties
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Also overlaid 1 Figure 7 above are the natural resource revenues from Indian trust lands held by
the United States on behalf of tribes and individual Indian allottees These revenues predommantly
reflect royalties, rents, and bonuses paid by fossil fuel production companies to the tribal and individual
Indian owners of mineral rights The vast bulk of thus revenue 1s properly considered bottom-line net
income—value added m reservation economies—rather than top-line revenue (as measured on the left
axis) Accordingly, 1t 1s plotted on 1ts own axis, and the right axis 1s magnified by a factor of three
to make 1t roughly comparable to the top-line revenues of the left axis !* The position of the red line
shows that natural resources are a driving force of reservation economies They are as big as 8(a)
contracting and more influential than all the casinos below the median Energy prices are famously
volatile, but natural resources earn tribes more bottom-line revenue than all the casinos smaller than
the median facility

BTribes are protective of competitively sensitive information related to the margins of their gaming and 8(a) businesses
That said, anecdotal mnformation suggests that casino margins may be m the vicinty of 35%—lower n 1egions of heavy
competition and higher where economic geography permits drawing from a large population that 1s not well served by
other casmos Thus, a three-to-one ratio of top-line to bottom-line figures offers rough comparability 1 Figure 7
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Of course, Section 8(a) procurement revenues and muineral royalties display concentration, too
For example, the Section 8(a) subsidiaries of the Winnebago Tribe of Nebraska’s Ho-Chunk, Inc
make 1t a Lower 48 procurement powerhouse The Southern Ute economy benefits from sizable San
Juan Basin o1l and gas royalties and 1ts successful Red Willow (energy) Production Company payroll
and profits Until recently, the Crow, Hopi, and Navajo economies have benefitted from substantial
royalties, taxes, and tribal employment in coal mming

Under self-determination, economic diversification takes on many flavors For example, the
Tulalip Tribes’ upscale outlet shopping mall and “big box” stores at their Quil Ceda Village north of
Seattle generate large (relative to tribal population) lease and tax revenues, as well as provide tribal
and non-tribal employment 1n the municipal departments that support the retail operations (HPAIED,
2003a) The Hualapai Tribe’s Grand Canyon West venture hosts more than one million sightseeing
tourists annually at its famous Skywalk attraction overlooking the Grand Canyon (Kalt, 2017¢c) Fort
Belknap’s Island Mountain Development Group’s six for-profit construction and financial services
companies generate combined annual revenues well mto nine figures and support close to 500 jobs
(IMDG, 2021) The Salish and Kootenai Tribes of the Flathead reservation own and operate at least
eleven companies 1n the electronics, aerospace, and defense contracting sectors, supporting hundreds
of direct and indirect jobs n rural Montana—where it 1s commonly thought that economic
development 1s nearly impossible (S&KT, 2022)

Examples like these, and many others simply did not exist before tribes took the
self-determination reins Instead, before self-determination, development efforts tended to follow a
so-called “standard model” m which tribes chased—sometimes desperately—whatever the federal
government was funding 1n a particular budget cycle Moreover, project management was typically
vested 1n the tribal councils by federal authorities, who usually seemed unable to imagine tribes
being able to create their own business laws and businesses In the same vewn, federally funded
development projects were often undertaken upon meeting bureaucratic criteria rather than through
consideration of underlying economic feasibility or management and staffing capacities Research
finds that tribal economic enterprises built on the “standard model” have been about five times more
likely to fail than when they are founded on tribes’ adopting modern models that provide msulation
from politics and performance measures (Cornell and Kalt, 2007)

The pomt of Figure 7 1s not to fully characterize the variation and diversity of tribal economic
sectors, but rather to highlight that—once we exclude the juggernaut casinos—national data make clear
that gaming 1s not the only driver of reservation economies Tribal economies are further bolstered by
sectors for which national data do not exist Health clinics not only use federal and tribal government

funding to meet tribal citizen healthcare needs but also routinely end up serving non-Indian chents
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and become profit centers m their own right via third-party billing, especially mn underserved rural
areas Tribal convenience stores, malls, liquor stores, and other retail busimesses earn profits and pay
wages And, of course, the net income of all tribally owned busimesses goes to support the payrolls
and expenditures of what had been, before the Self-Determination Era, chronically underfunded tribal
governments (Berry et al , 2003, Lhamon et al , 2018)

Federal policies of self-determination through self-government have themselves, directly spurred
reservation economic development As discussed above, the 1988 and 1994 amendments to the
Self-Determination Act of 1975 permit tribes to go beyond merely contracting on-reservation federal
functions and mstead compact multiple federal programs 1 a quasi-block-granting arrangement
This directly supports employment and wages and 1s augmented by including federal regional and
national overhead budgets in the compacts with the tribes All told, these amount to substantial
impulses to gross reservation product A pre-pandemic survey of 23 Washington tribes sheds light
on the shares of gaming, non-gaming, and governmental economic activity In that state, those 23
tribes reported 16,735 gaming employees, 3,606 employees in non-gaming businesses, and 7,152
tribal government employees (Taylor, 2022)

In addition, as tribal nation economies become more diversified, growth tends to build its own
momentum For example, Indian Country growth 1s starting to loosen tribal liquudity constrants,
thanks to enterprise profits and royalties For example, gaming cashflows helped lower the Squaxin
Island Tribe’s cost of borrowing from many pomts above prime to one powmt above prime (Taylor,
2006) Early in the self-determmation process, Citizen Potawatomi took control of its financial
assets and increased the return earned on those assets by more than 300% (GAO, 2019) Reductions
in financing costs and mmproved asset returns of these types can turn the net present values of
marginal 1nvestment opportunities from negative to positive, making even more economic
development attractive

Human capital accumulation also adds momentum to reservation economies If a tribe builds
a La Quinta Inn and 1ts citizen-employees learn from the franchisor how to manage staff, manage
procurement, and conduct the night audits, that experience can later be redeployed 1n the tribe’s 8(a)
defense manufacturing company or the tribal government’s roads department Such virtuous cycles
encompass tribal governments as well The Wmnebago Tribe’s Ho-Chunk, Inc , for example, not only
pays a dividend to 1ts owner-government and pays tribal taxes, critically for the reservation economy,
1t also makes downpayment assistance available to middle-class families who want to own a house on

the reservation and work 1n tribal enterprise or government (Goss and Strain, 2019) Fort Belknap’s
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tribal council’s wise creation of a politically independent corporate board to govern its Island Mountam
Development Group laid the groundwork for not only highly successful economic development, but
also created the organizational and human capital needed for the tribal takeover and major expansion
of reservation health services and the jobs that those services support

Conversely, restrictions on tribes’ abilities to govern their own local affairs historically generated
vicious cycles These lay at the heart of why pre-Self-Determination Era policies led to American
Indians on reservations becoming the poorest group m the nation Severely limited self-governing
powers thwarted and distorted efforts at economic development, lack of economic wherewithal
emaciated tribes’ meager governing capacities, economic conditions deteriorated further, and so on
downward MICSA’s restrictions have locked the Wabanaki Nations 1n a struggle against this cycle

D. Summary

Federal policies of tribal self-determination through self-government took hold with force m the
late 1980s The overall result has been an unprecedented surge 1n economic development and tribal
government capacity buillding Much publicized exercises of self-determmation m the form of tribal
expansions into the gaming industry are important parts of this story, but far from the only parts
Economic development 1n non-gaming sectors has also surged Along with economic development,
1 a virtuous cycle of support, tribal governments have made huge leaps forward in the size, scope,

and quality of their services

Notwithstanding these very positive overall trends, pockets of poverty and underdevelopment
remain 1n Indian Country The Wabanaki Nations are one of these pockets The evidence indicates
that this 1s largely the result of the restrictions of the Maine Indian Claims Settlement Act on the
Wabanaki Nations’ abilities and capacities to exercise self-governance over their own affairs At the
very least, these restrictions have limited the ability of the Wabanaki Nations to at least get on paths
to keeping pace with the overall trends we see among other tribes 1n the Lower 48 states

Lastly, 1t should be pomted out that, despite the extraordinary pace of economic development
i Indian Country in the Self-Determuination Era, the need for economic development remains acute
Decades and centuries of deprivation and dispossession put Indian Country at a very low starting point
as self-determmation took hold Notwithstanding the impressive 60+% growth we see m Figure 3
above, Figure 8 shows the ncome per person of Indian Country today to still be only one-half'that of the
United States and Mame Indian Country started from such a low base that 1t will take decades for the

mcome gap to close, even 1f Indian Country mamntains 1ts strong pace It would be poor public policy
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for the federal government to waver or retreat 1n 1ts support for tribal self-determination through self-
government and American Indian economic self-sufficiency As discussed 1n the following section,
we find that this conclusion applies across Inditan Country—and especially in Maine, where the growth

“gaps” to be overcome are so pronounced

Figure 8 Real Per Capita Income, 1979-2018

$40K
. Other States
All Persons  _-===—__ // State of Maine
- - T -~ -
Indians
on Reservations _. Other Tribes

Wabanaki Nations

10 —
0
1979 1989 1999 2008 2013 2018

Real (1 e , inflahon-adjusted, 2021 dollars) populaton-weighted per capita income for Wabanaki reservations and other reservations in the
lower forty-eight states ACS 5-year averages are plotted at their middle years (2008, 2013, 2018) (FRED, 2022, Taylor and Kait, 2005,
Census, 2010, 2015, 2020a)
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IV. Risks v. Opportunities for Maine’s Tribal Citizens

A. The Wabanaki Nations have much to gain from lifting MICSA’s
restrictions

As noted above, the Wabanaki Nations are low performers in many vital dimensions It 1s
mplausible that this poor performance 1s something inherent 1n the Wabanaki Nations or Maine
themselves The patterns of improvement across tribes 1 the other Lower 48 states are found
large tribes and small tribes, rural tribes and urban tribes, and in economically poor states and
better-off states The discussion above supports the hypothesis that what has been missing in Maine
1s full access by 1ts tribes to the powers of local self-government and the related federal
self-determination programs and funding that the tribes i other states have enjoyed

As tribal leaders described to the Task Force, MICSA has severely hampered the ability of the
tribes 1n Maine to exercise powers of self-government by

1 Limiting the provision of essential governmental services to tribal and non-tribal
Maine citizens,

2 Blocking economic development in tribal communities and the communities around
them,

3 Restricting the eligibility of the tribes, their citizens, and surrounding communities
for federal programs and funding, and

4 Increasing costly and protracted litigation over the extent of tribal and state
jJurisdiction, to the detriment of all Maine citizens (Carpenter et al , 2020)

The practical effect of MICSA’s restrictions shows up 1 the economic performance of the
Wabanaki Nations relative to similarly situated tribes 1n the rest of the US Consider, for example,
the relative Wabanaki employment data shown in Figure 9 below Here, we make use of publicly
available data on full-time equivalent employees (FTEs) of the US tribes immediately before the
onset of the COVID pandemic These data were provided and certified by the mation’s federally
recognized tribes in the process of the US Treasury Department’s allocation of COVID rehef funds
under the American Rescue Plan Act of 2021 (Henson et al, 2021) In the figure, we plot the
Wabanaki Nations’ total number of full-time equivalent (FTE) employees against comparable
measures for the tribes n the “Lower 46” (1 e, the states other than Oklahoma, Maine, Alaska, and

Hawan) 4

“fawan has no federally recognized tribes, tribes ;n Alaska (with its corporatized approach), Oklahoma (with the
predominance of Indian “areas™), and Mame (with MICSA) operate under policy frameworks that are distnctly different
from federal policy governing the tribes in the “Lower 46”
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Research indicates that, after accounting for mternal factors (such as a tribe’s constitution and
governing structure), external factors such as a tribe’s location relative to substantial urban markets
can affect a tribe’s economic fortunes and, hence, the number of jobs—FTEs—the tribe supports
(Cornell and Kalt, 2000) Then, too, after accounting for the influence of other factors, a tribe’s size
might also be expected to affect the number of jobs it supports A tribe with a small population near
or 1n a major market might be expected to support a large number of jobs via a tribal casino or retail
enterprises (e g , as do, for example, a number of California tribes located 1n major metropolitan areas,
albeit with small numbers of citizens), but a similarly located tribe with a large number of citizens
would be expected to support even more FTEs (as the tribe not only operates businesses, but also
staffs larger tribal government operations to serve those citizens)

To reflect the foregoing factors and be able to compare the Wabanaki Nations to other tribes that are
similarly situated vis-a-vis citizen enrollment and location, Figure 9 1s structured to account for those
other tribes’ distances from major population bases and their number of citizens '> The horizontal axis
1n the figure displays the population within 100 miles of a tribe’s reservation—1 e , the customers and
workers a tribe can readily access The vertical axis then shows the tribe’s full-ime equivalent (FTE)
employment The grey dots depict the many tribes’ positions on these dimensions The grey dotted
line represents the average expected FTEs of tribes in the Lower 46 at a given amount of surrounding
population within 100 mules (after taking into account the tribe’s enrollment) The shaded region above
and below that line mdicates the 95 percent confidence interval of its location The upward slope of
the line shows the expected fact that tribal FTEs rise with the size of the economic opportunity near

them

5Figure 9 1s a residuahized scatterplot conditional on enrollment The graph 1s the second stage of a two-stage analysis,
the first of which conditions each variable (pop100 and FTEs) on tribal enrollment In other words, the x and y data 1n
the figure are the residuals of regressions of those variables against enrollment, re-centered on their means Both axes
present the data on proportional scales In contrast to normal scales where intervals are additive (e g, 5, 10, 15, 20), the
intervals of a proportional scale are multiplicative (e g , 10, 100, 1,000, 10,000) Proportional scales undo the working
of exponentiation and are appropnate for displaying phenomena characterized by compound growth, like populations
and economies
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Figure 9 Wabanaki Nations Employ Fewer Than Average
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a given number of FTEs are shorter, the higher they are located on the proportionally scaled y-axis {Henson et al , 2021, Census, 2020b)

A number of the tribes discussed 1n other sections of this report are indicated 1n green for reference
Their positions above the confidence interval justify calling them “breakaway” tribes—they are ahead
of their respective packs On the other hand, the telling result regarding the Wabanaki Nations 1s
that all five Wabanaki Nations employ far fewer than 1s reasonable to expect from their size and
access to workers and customers The Wabanaki Nations’ position well outside the shaded region
means their FTE gaps are not just statistical accidents Relative to their current size, the indicated
Wabanaki employment gaps are large If Penobscot, for example, were to move up to the average of
“Lower 46” tribes with similar numbers of citizens and simular locations vis-a-vis population centers by
adding 381 FTEs, the number of jobs at Penobscot would more than double As discussed below, the
economic implications of this added employment for surrounding communities and Maine as a whole,
are significant also Overall, the sum of the Wabanaki employment gaps relative to the average for
similarly situated tribes totals 1,392 FTEs This 1s 120% higher than current tribal employment levels
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The analysis presented i Figure 9 portrays the market opportunity within 100 miles of reservations,
but we can also examine results in cases where we focus at closer (or farther) distances Figure 10
shows that varying the radius of analysis does not flip the result !¢ Indeed, 100 mules (the fourth bar)
appears at the point where changes 1n the gap estimate start to level off for each additional 25 miles
What 1s clear 1s that, when 1t comes to supporting employment, the Wabanak: Nations are markedly
underperforming their similarly situated peers

Figure 10 Estimates of the Wabanaki Jobs Gap
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Wabanaki Nations compared to the average of other similarly situated tnbes based on population within X miles (per Figure 9)

It 1s revealing that, across the entire sample of hundreds of tribes captured in the data of Figure 9,
very few non-Maine tribes show the depressed state of development of the Wabanaki Nations, and
this holds across all four of the tribes in Maine (and all five of the Maine reservations) The tribes
in Maine are consistently near the bottom of all US “Lower 46” 1n terms of the number of jobs their
economies are supporting

1]n all cases, all the Wabanaki Nations fall well below the 95 percent confidence interval for the line of best fit
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We can find nothing fundamental about the Wabanaki Nations, themselves, that would lead us to
expect that they would be so economically underdeveloped relative to other tribes In fact, while 1t
1s statistically possible that one or more of the Wabanaki Nations would have ended up far below or
far above the line of averages n Figure 9, the available mformation would lead us to the statistical
expectation that they would have landed on the line In particular, there 1s no inherent reason to believe
that they all would have mherently underperformed the bulk of tribes 1n the “Lower 46 * Of course,
there 1s one factor that all four of the tribes in Maine do share in common For the last four decades,
they have all been restricted by Maine s decisions under the Maine Indian Claims Settlement Act from
partaking in the full range of federal policies and programs of self-determination that other tribes have
enjoyed

B. Challenges to success: Tribal government structures

Clearly, the opportunities are large and the stakes are high for Maine’s tribal citizens More than
doubling the size of a tribe’s economy could do nothing but improve economic conditions within
tribal communities And the “virtuous cycle” discussed above would be expected to work for the
Wabanak: Nations as it has for other tribes The increased enterprise and governmental sector
activity underlymg job growth would mean more mcome, accumulation of more work experience,
improvement and expansion of community services and infrastructure, greater attractiveness to

entrepreneurs, and improved capacity to tap mnto market and public sector opportunities

But success under self-determination through self-government 1s not guaranteed. Thus 1s true not
only for tribes, but for self-governing societies everywhere Not all states are high performers, and
not all nations around the world are high performers In the case of self-goveming Indigenous
nations, the root causes of persistent economic underdevelopment and attendant social strains do not
generally appear to be external factors often thought to hinder tribal development—i ¢ , factors such
as geographic size or 1solation, access to natural resources, the size or spatial density of the tribal
population, or even education (Cornell and Kalt, 2000) Whule attributes such as being closer to
markets, better resource endowments, and more education can help a tribe, for each such ostensible
obstacle there are numerous nstances of tribes that have broken the backs of long-standing problems
of poverty and social stress 1n the era of self-determination despite (at least imtially) poor access to
markets, weak natural resource bases, low educational attainment To cite just a few

» The Mississippt Choctaw Tribe pulled itself up from the least likely of conditions 1n central

Mississippt to become a major manufacturing center employing thousands of Indian and non-
Indian workers (Cornell and Kalt, 2007)
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« The Hualapar Tribe, mentioned above and with approximately 2400 citizens, was seemingly
forever trapped 1 very rural, desolate Arizona and 1n economic desperation until it adopted
self-governing policies and structures that have allowed 1t to now become the second largest
employer m Mohave County, Arizona (after the County, itself) (Kalt, 2017a)

» A smmular story 1s told by Fort Belknap (see above), which has proceeded with economic
development and concomitant improvement m social services in a setting of extreme
geographic 1solation, only modest natural resources, and historically weak educational
attainment

» The Wmnebago Tnbe’s Ho-Chunk, Inc, a very successful conglomerate
manufacturing-construction-financial-distribution-consulting company, emerged out of the
cornfields of rural Nebraska from being virtually nothing 1n the late 1980s (HPAIED, 2000a)

Where we do see some examples of stark underperformance of tribes otherwise able to exercise
broad powers of self-government under current federal policies of self-determunation, the root cause
most often emanates from underperforming mstitutions of self-government (Cornell and Kalt, 2000)
Like states trying to serve their citizens’ local needs, sovereign tribes have responsibilities to build
their own capacities to govern, prioritize the needs of thewr citizens, and fund and efficiently deliver
services Meeting these responsibilities requires leadership, organizational capacity, and resources
But these steps require firm foundations

For many tribes 1n the Self-Determnation Era, the laying of their governmental foundations started
with constitutional reform Simply continuing to operate under federally-drafted constitutions of the
type effectively imposed on or adopted by hundreds of tribes as a result of the Indian Reorganmization
Act IRA) of 1934 (P L 73-383) has not sutted most tribes These “botilerplate” systems were marked
by a structure consisting of (1) a one-house legislature, (11) no separation of powers between the
tribal chief executive and the tribal council, (111) no provisions for stable court systems, and (1v) little
anticipation of Self-Determination Era powers of taxation, law enforcement, enterprise ownership,
and other core governmental functions (Kalt, 2007)

Upon finding their mitial efforts at self-governance floundering (or worse) under constitutions
that were not of therr own making, many tribes ended up pursuing constitutional reform Research
on tribal constitutions finds that tribal economic success (and even positive governmental program
performance) 1s strongly related to constitutional structures Systems marked by separations of
legislative and executive powers, ndependent court or dispute resolution systems, and staggered and
longer terms for elected officials, for example, are associated with tribal economic growth and
high-performing tribal government programs (Kalt, 2007, Cornell and Kalt, 2000)
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Lest quintessentially Western terms such as “separations of powers” and “independent court
system” suggest the solution to good governance for tribes 1s to Westernize their governments,
Indian Country 1s teaching the world that sound governance, indeed, requires the noted attributes but
does not have to look Western Decidedly non-Western, even theocratic, structures with the noted
characteristics of independent dispute resolution, separations of powers, etc  are undergirding
thriving Native communities What 1s required 1s that such structures be in place and consonant with
and legitimate 1n the context of each tribe’s own cultural norms regarding the proper use of power
and authority (Comell and Kalt, 1997, Kalt, 2007)

The Wabanaki Nations vary m their constitutional structures and evolution, as well as their
busimess development nstitutions

* Each of the Passamaquoddy Tribe’s subdivisions (Pleasant Point and Indian Township)
operates under a constitution that provides for six-member councils and a Sakom (Governor)
and Leptanet (Lieutenant governor), and these officers form an overall Joint Tribal Council
Council Members serve four-year, staggered terms of office as members of the tribal
legislature (council) The Tribe also operates a joint tribal court protected by the need for
unanimous council consent to remove tribal judges, supported by strong limitations on the
ability of a council to de-fund the courts, and layered trial and appeals mechanisms (Sipayik,
1990, Motahkomikuk, 1993) In its business dealings the Tribe has already adopted structures
consistent with best practices by, for example, chartering its Passamaquoddy Wild Blueberry
Company as wholly owned by the Tribe but governed by a politically independent board
(Bureau of Indian Affairs, 2011)

* With 1ts late recognition by the federal government, Mi’kmaq continues to develop 1ts
government Nme council members, including a chief and vice-chief, serve four-year
staggered terms (Mr’kmaq Nation, 2022) Although the Tribe has pursued development of a
tribal court, its efforts have been stymied by the MICSA limitations on M1’kmagq’s jurisdiction
and operation Thus, a tribal court 1s not yet operating

» The Penobscot Nation 1s governed by a 12-member tribal council, with council members
serving staggered, four-year terms (noted by the Nation as intended to provide stability to
trbal government) (Penobscot Nation, 2021) The Nation established a Tribal Court 1n 1979,
providing for a trial court, and a three-member appellate court The Nation’s Penobscot Indian
Nation Enterprises (PINE) 1s a federally chartered corporation with its own board of directors

« At the Houlton Band of Maliseet Indians, the tribal governing body consists of six council
members elected for staggered, four-year terms and a tribal chief elected for four years The
court system 1s nascent, with the Tribe utilizing the Penobscot and Passamaquoddy courts
Leaving tribal justice matters to be ruled upon by these other tribes suggests an area for further
development for Maliseet, but the arrangement does create a level of judicial mndependence
from political affairs within Maliseet while 1t develops 1ts own court system (Houlton Band of
Maliseet Indians, 2022) The Tribe has also chartered its wholly-owned local business
enterprises, Wilderness Pines Campground and Maliseet Rollerama, as separate corporate
entitics
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These tribal governing systems can be expected to be put to heightened stress tests 1f MICSA’s
restrictions are loosened or removed Tribal leadership, in particular, will be under pressure to ensure
sound governance The lessons from the experiences of hundreds of other tribes are that success mn
this effort 1s more likely than not, and the parties m the best position to design governmental
structures suitable to a world of full self-determination through self-government are the respective
tribal commumities themselves They are 1n the best position to recognize their own needs, and the
best position to devise competent and legitimate structures to meet those needs (Begay et al , 2007)

C. Challenges to success: Tribal governmental capacity

While the State of Maine has a long history of working to meet 1ts responsibilities to its citizens,
the particularities and oddities of MICSA have meant that the Wabanaki Nations have had only
stunted opportunities and experience to develop their capacities for self-government The loosening
or removal of MICSA’s would be expected to expand the responsibilities and opportunities of
Wabanaki Nations’ governments Developing and deploying leadership, increased orgamzational
capacity, and more resources will tax the personal skills and knowledge of commumity leaders and
decision-makers Greater powers of self-determination through self-government will require costly
mvestments n people and admimstrative capacity, and 1t will force tribes mto new
relationships—i e , as more equal local government peers—with neighboring cities, counties, and the
state

These challenges are challenges born of expanded opportunity, they are growing pams The
tribes will bear the risk of failure, or at least stumbling, in meeting these challenges In the process,
not only tribes, but thewr neighbors might be adversely impacted The evidence from tribes in the
other Lower 48 states strongly suggests that the growing pains are worth bearing, as their economic
development in case after case has been accompanted and supported by improvements 1n tribal
government performance (as discussed in Section III (HPAIED, 2022)) In many cases, the
challenges of expanded self-governance have had to be addressed by tribes in starting positions
much weaker than those of the Wabanaki Nations The latter have had relations (albeit, handcuffed)
with federal programs and funding Moreover, as evidenced by their repeated challenges to
MICSA-derived restrictions, Wabanaki tribal leadership 1s sharply focused and aware of the role that
enhanced self-government can play in therr communities
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While optimism 1s well-founded 1n light of the “laboratory” of the experiences of hundreds of other
tribes, located outside of Maine, 1t 1s reasonable to ask, where will the financial and human resources
come from to expand the Wabanaki Nations’ capacities to engage the wide range of governmental
functions—from 1increased roles m environmental protection and health care provision to stepped-
up law enforcement and housing programs? Again, evidence comes from other tribes who are not
constrained by MICSA

Figure 11 shows the sources of funding for a select group of tribal programs from across the
United States !”  Specifically, the figure shows the average shares of funding provided by tribal
government, federal government, state government, and ‘other’ (including private and user fee
sources) for the 925 applicant programs reviewed by the Harvard Project on American Indian
Economic Development’s Honoring Nations awards program recogmizing best practices and
outstanding performance by American Indian tribal governments over 1999-2018 This program
seeks to 1dentify, document, and disseminate the stories of excellence in tribal self-government
through a competitive process of nomination and review A process involving reports by site visitors,
applicant presentations, and ultimately review and voting by a panel of more than a dozen
independent experts who are leaders in Native affairs narrows applicants down to semufinalists and
then finalists The panel’s selection criteria include “significance to sovereignty, effectiveness,
cultural relevance, transferability, and sustainability” (HPAIED, 2022)

1"Data are from forthcoming research by, and have been graciously provided by, Dr Laura Davidoff Taylor Dr Taylor s
a postdoctoral research scholar in the Division of Humanities and Social Sciences at the California Institute of Technology
and a Research Fellow of the Harvard Project
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Figure 11 The Funding of Excellence in Tribal Governance
Honoring Nations Programs, 1999-2018
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The Harvard Project on American Indian Economic Development, Honoring Nations Program 925 applications representing
tnbal government programs from 215 federally recognized tribes (HPAIED, 2022)

Applicants to Honoring Nations submut their funding profiles with their applications Fully 215
tribal nations are represented in the data of Figure 11 (HPAIED, 2022) There 1s likely to be some
overweighting of the data in Figure 11 toward high-performing tribal governments, because the
applicants to the Honoring Nations program would be expected to self-select based on reasonable
expectations of bemng awarded—and publicly recogmized—for their achievements when and 1if
becoming program finalists Certainly, the processes of finding and soliciting applicant programs, as
well as the review panel’s criteria of selection, tilt the semifinalist and finalist applications toward
the high-achieving tribal programs Indeed, some of these tribal operations are high achieving by any
measure Thus, for example

 The Tohono O’odham Nation’s Archie Hendricks Skilled Nursing and Hospice Facility put in

place state of the art technology and local culture to become the first five-star Medicaid
nursing facility in the state of Arizona (HPAIED, 2008a) The 60-bed center has recerved
awards for merit from not only Honorimg Nations in 2008, but also from McKnight’s

Excellence in Technology Awards (Newman, 2014), the Wall Street Journal’s Small Business
Awards program, and the National Indian Health Board (Hansen, 2018)
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« 2007 Honoring Nations awardee, the Muscogee (Creek) Nation Reintegration Program (RIP)
was established by the Muscogee (Creek) Nation mm Oklahoma to combat the challenges of
reintegrating 1ts citizens into mainstream community life and work upon their release from
prison The Reintegration Program cut the criminal recidivism rate among 1ts clients to 10%,
compared to the 30% rate experienced by the state of Oklahoma as a whole In response to this
performance by RIP, the state of Oklahoma undertook to share jurisdiction and programming
for corrections with the Muscogee (Creek) Nation (HPAIED, 2008c)

What we can say from Figure 11 1s that high-performing tribal government programs i the era
of Self-Determination derive the largest portions of theiwr budgets from their tribal governments—i e ,
tribes are self-funding at levels averaging approximately 45% The noted tribal operations do make
substantial use of federal funding, generally n the range of approximately 35% or somewhat less This
reflects the enduring trust responsibility of the federal government to tribes (Bureau of Indian Affairs,
2017) For comparison, the Tax Foundation reports that approximately federal aid made up 34 3% of
Maine’s state general revenue 1n 2020 (Fritts, 2020) In other words, high performing tribal programs

are about as dependent on federal dollars as the state of Maine

While there 1s no available data comparable to the Honoring Nations data for tribes and tribal
programs that did not apply to Honoring Nations, anecdotal evidence from the authors’ extensive
fieldwork suggests that markedly underdeveloped tribes are markedly dependent on federal funding
The default mode for tribes who lack substantial self-governing capacity 1s to fall back on federal
services and federal funding In any case, state government funding of tribes across the country 1s
quite insignificant For the high-performmg programs represented i Figure 11, for example, state
funding 1s generally less than 5% of program budgets (a level similar to the previously mentioned
Washington tribes’ 4% state funding)

The lessons learned are that, notwithstanding the history of demonstrably low absolute levels of
federal allocations to tribes, federal policies of self-determination have provided sufficient funding
for tribes to at least support basic governmental functions, and, perhaps more importantly for
generating excellence in performance, these federal policies have spurred the economic development
that has enabled tribes to plough their own revenues back into their communities The implication
for the matters under consideration here 1s that we would not expect the state of Maine’s budgets to
be burdened by removing MICSA’s restrictions on the Wabanaki Nations’ abilities to access the full
range of the federal government’s policies, programs, and funding of tribal self-determination
through tribal self-government If anything, the expectation runs n the opposite direction As we
detail 1n Section V, the evidence from across Indian Country 1s that the expansion of the powers of
tribes to govern themselves over the last several decades has, overall, nured to the benefit of state

governments and their non-tribal citizens
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V. Risks v. Opportunities for Maine’s Non-Tribal Citizens

A. What are the stakes?

To be sure, loosening or removing MICSA’s restrictions on the applicability of the federal
government’s Self-Determination policies, programs, and funding to the Wabanaki Nations in Maine
could bring substantial change for the State of Maine and Mame’s Wabanaki citizens What are the
implications for Maine’s non-tribal citizens?

Public and legislative discussion 1n the State of Maine highlights areas of attention and possible
concern In broad form, prominent among these are the prospective economic effects of bringing the
Wabanaki Nations m Maine more, or even fully, under the federal government’s Self-Determination
Era policies, programs, and funding, and the likely impacts of domg so on environmental affairs, the
gaming industry, and state-tribal relations m Mame Let us turn first, to the economuc stakes for

Maine’s non-tribal citizens

Prior research on the size of tribal economies consistently reports results that make 1t clear that,
across the U S, Indian Country overall 1s supporting tens of billions of dollars of total economic
output and GDP (1 e , value added), billions of dollars of federal, state and local, and tribal government
revenues, and more than a million jobs held by Indians and non-Indians, alike '* Indeed, these studies
find that on the order of 70%-90% of the jobs supported by Indian Country are held by non-Indians

While large, these economic mmpacts of tribes are not surprising in hight of the remarkable
economic growth of Indian Country m the Self-Determination Era Numerous tribes’ economies are
now the “anchors” of whole regional economies with their states, and many tribes are at the stage of
having to hire numerous non-Indians to meet their needs for workers 1n both tribal government and
tribal enterprise operations Those workers (Native and non-Native), their employers (tribal and
non-tribal), and those employers’ Native and non-Native clients and customers spend thewr incomes
n local reservations and neighbormg non-tribal economies As these cycles of spending work thew
way through the economy, they provide indirect support for regional employers and their workers,
and result in direct and indirect sales, property, mncome, and other tax revenues for tribal and

non-tribal state, local, and federal governments

18See, for example Taylor (2022, 2015), Akee et al (2020), Dean (2019), National Indian Gaming Association (2019),
Meister (2017)
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The foregoing carries direct lessons for Mamne and 1ts non-tribal citizens To the extent that
MICSA’s restrictions have left tribal economic development “on the table™ for the reasons discussed
i Section IV above, closing tribal development “gaps” by loosening or removing MICSA’s
restrictions would be expected to have unambiguously positive overall impact on the level of
economic activity and associated employment, income, and state, local and federal tax revenues
generated in Maine

To assess the potential magnitudes of these effects, we begin with a statewide economic impact
model based on detailed revenue, employment, and employee compensation data on immediate
pre-pandemic gaming, non-gaming enterprise, and tribal government operations provided by 23 of
the 29 tribes in Washington (Taylor, 2022) We then adapt that model to key parameters for the state
of Maine Whule there are certamnly differences between the economies of Washington and Maine,
our modeling here focuses on the kinds of economic activity, employment, and purchasing that tribal
economies commonly exhibit—e g, tribal government services, gaming and related idustries,
Section 8(a) contracting, and other non-gaming enterprise operations This permits us to sketch the
economic impacts Maine would likely see 1f the employment gaps measured 1n Figure 9 were closed
In other words, the adapted modeling permits us to roughly assess what impacts are reasonable to
expect if removing or elimmating MICSA’s restrictions on Maine’s tribes participation in the federal
Self-Determination Era resulted in economic development of those tribes up to the averages of their

peers? The results are shown 1n Table 2

Table 2 What'’s at Stake for Maine?
Impact of Closing the Wabanaki Nations’ Jobs Gaps
with Similarly Situated Non-Wabanaki Nations

Maine GDP $330 million/year
Trnibal Jobs Gap + Spillover Jobs 2,743

Indian Jobs 456

Non-Indian Jobs 2,287
Tnbal Gov’t Revenue $68 million/year
State & Local Taxes $51 million/year
Federal Taxes $39 million/year

See note 19
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The results shown 1n Table 2 should be taken as rough approximations Adapting modeling from
another state’s setting to Mame’s has required the use of “rule-of-thumb” ratios and parameters *°
Moreover, as we have pointed out, even if the statistical expectation 1s that the tribes in Mame would
perform over tume at the averages of their peers n Figure 9 (1 ¢, they would move up to the sloped
line 1n the figure), one or more of the Wabanaki Nations might do better or might do worse than that
With these caveats in mind, Table 2 shows that “closing the gaps™ between the Wabanaki Nations 1n
Maine and their peers elsewhere 1n the “Lower 46” could be expected to support hundreds of millions
of dollars of gross state product and thousands of spillover jobs, with the preponderance of these jobs
being held by non-Indian workers This economic activity would also support tens of millions of
dollars of government revenue at tribal, state and local, and federal levels

The “stakes” projected for Mane citizens in Table 2 are concentrated locally around the several
tribes in Maine To provide a sense of this local importance, Table 3 shows the most recently available
data on the rankings of employers by size i Aroostook County, Penobscot County, and Washington
County, Mamme These counties are, respectively, where the Wabanaki Nations have reservations
Table 3 indicates that, in Aroostook County, Maliseet and M1’kmaq Tribes are the forty-second and
forty-third largest employers If these two tribes were to perform at the average level of their peers
n Figure 9, they would be the 6™ largest and 9™ largest employers 1 Aroostook County Penobscot
would jump to 7% largest employer in 1ts eponymous county Passamaquoddy Indian Township and
Pleasant Pomt would rise to 1% and 2™ places, respectively m Washington County

YOur adapting of the Washington-level modehng to Mame’s setting entails applying ratios from the one context to
the other For example, we take the ratio of the measured tribal jobs to total supported jobs 1n Washington as an
approxmnation for Maine, and use that ratio to estimate total supported jobs in Mame (1 e, 2,743 in Table 2) based
on the Mame tribal jobs “gap” of 1,392 reported in Figure 9 Given Federal Reserve Bank figures for Mame’s GDP
(FRED, 2022, MENGSP) and total worker employment in Maine (FRED, 2022, EMPLOYME), yields GDP per worker
in Mame Applying this to the total jobs “gap” in Table 2 (2,743) allows a measure of Mame’s overall GDP “gap™—i e,
$330 mullion 1n Table 2 Sumilarly, we use tribal government revenues per dollar of GDP from (Taylor, 2022) to arnive
at the estimate of the tribal revenue “gap” ($68 million) in Table 2 We use similar approaches based on data at the level
of state and local tax revenues (Urban Institute, 2022) and federal tax collections (Wikipedia, 2022) in Maine to arrive
at the state, local and federal 1evenue “gaps” in Table 2 To estimate the Indian/non-Indian makeup of supported jobs,
we employ data from (Taylor, 2022) and from the US Census (Census, 2021) for the Indian/non-Indian proportions in
the general Mame population to arrive at the makeup of the tribal jobs and spillover jobs “gaps,” respectively
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Top Employers in Aroostook County Top Employers in Penobscot County Top Employers in Washington County
rank  entity # employees rank  entity # employees rank  entty # employees
1 Army National Guard 7,000 1 Northern Light Health 8,000 1 C &D Corp 400
2 Northern Light AR Gould Hosp 895 2 Northern Light Eastern ME Med 3,544 2 Woodland Pulp LLC 300
3 Mecain Foods USA Inc 800 3 University Of Maine 2,500 3 Worcester Wreath Co 300
4 Cary Medical Ctr 434 4 Bangor Bancorp MHC 807 4 Machias Bancorp MHC 293
5 Houiton Regional Hospital 348 5 Community Health & Counseling 875 5 Down East Community Hospital 272
6 University Of Me-Presque Isle 270 6 Bangor Savings Bank 700 6 Calais Community Hospital 240
7 Maine Mutual Fire insurance Co 260 7 Rape Response Sve 550 7 Dore’s Evergreen 200
8 Twin Rivers Paper Co LLC 230 8 GE Power 500 8 Dorr Lobster Co Inc 200
9 Army National Guard 200 9 Northern Light Acadia Hospital 457 9 Sunrise County Evergreens 175
10 Madigan Estates Nursing Home 200 10 Weekly 400 10 Passamaquoddy Tribe At indian Township 156
1 Northern Maine General 200 11 Cross Insurance 400 11 Regional Medical Ctr At Lubec 120
12 Aroostook County Action PRGRM 180 12 Dorothea Dix Psychiatric Ctr 380 12 Walmart Supercenter 120
13 Overhead Door 178 13 Central Maine & Quebec Railway 350 13 Passamaquoddy Tribe At Pleasant Point 101
14 Katahdin Bankshares Corp 178 14 Pencbscot Valley Hospital 309 14 Bells IGA 100
15 LP Houlton OSB 175 15 Bangor Savings Bank 300 15 Calais Day Treatment Program 100
16 Smith & Wesson Corp 160 16 Advanced Structures Composites 265 16 Primerica 100
17 Irving Forest Products 160 17 Quirk Mitsubishl 250 17 Galais Childrens Project 100
18 Walmart 156 18 Johnson Outdoors Watercraft 250
19 Northern ME Cminty Clg Bkstr 150 19 Walmart Supercenter 250
20 Presque Isle Rehab & Nursing 145 20 Maine Veterans Homes 250
21 Lowe’s Home Improvement 140 21 Cyr Northstar Tours 250
22 Caribou Rehab & Nursing Ctr 140 22 Versant Power 240
23 Irving Woodlands LLC 140 23 Penobscot County Treasurer 230
24 MMG Insurance Co 135 24 Voith Hydro Inc 230
25 Cooperative Extension Svc 220
42 Houlton Band of Maliseet Indians 93 26 Penobscot Nation 204
43 Aroostook Band of Micmacs 74

(Data Axle, 2022)
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Finally, the noted linkages that tie other tribes’ economic development and tribal government
performance together 1n the virtuous cycle of improvement would be expected to apply in Mane, as
well Locally, this would show up, as 1t has i so many other locales, as improved capacity of the tribes
to serve the needs of their own citizens and concomutant reductions in burdens on the state and local
non-tribal governments At the same time, tribal governments cannot be expected to be uniformly
outstanding m their performance No government can properly be held to such a standard

What can be said from the cases and evidence discussed above 1s that enhanced local control
by tribal citizens of their governments generally improves the prospects of stronger governmental
performance This 1s borne out by both extensive systematic data and anecdotal evidence Thus, for

example

« Statistical analysis of scores of tribes who have taken over management of their forest products
mdustries from the federal Bureau of Indian Affairs finds that putting tribal governments
control improves both the financial and the ecological productivity of tribes’ resources
(Krepps and Caves, 1994) And this 1s especially the case when self-governing tribes have
sound governing mstitutions, such as independent court systems, m place (Jorgensen, 2000)

 Trbal citizens report greater satisfaction when law enforcement and emergency response are
performed by their own governments—response times go down and community satisfaction
goes up (Wakeling et al , 2000, Taylor et al , 1999)

» Exhibiting mnovative and mimble adaptation mcreasingly seen among self-governing tribes
comg to light in the Honoring Nations program, the Northwest Indian Treatment Center, a
substance-abuse recovery facility of the Squaxin Island Tribe, 1s ranked in the top 3% of
programs nationwide It not only serves Native people from well beyond the environs of the
tribe with, e g, sweat lodges and mask-making treatment modalities, but 1t also accepts
non-Native patients and offers Shaker and Pentecostal services that contribute to its
“overwhelming success rate of nearly 60 percent” (NWITC, 2022)

More generally, the improvement in economic conditions on reservations 1s showing up as
improvements in the everyday quality of life, as tribes invest in long-neglected infrastructure,
improve thewr wildlife management systems, take care of streets, roads, and parks, and produce other
public goods, services, and amenities that, in the process, benefit the non-tribal public, as well as

tribal citizens Exemplary cases make the pomnt

» The Kalispel Tribe’s Camas Center for Community Wellness contamns a medical and dental
clinic, daycare, fitness center, basketball gymnasium, pool, rock climbing wall, and busness
meeting rooms The Camas Center opens its doors not just to Kalispel citizens but to members
of the surrounding community as well (Kalispel, 2022)
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» The attractive wages, benefits, organizational culture, and career ladders of the Prairie Band
Potawatomu Nation cause 1t to routinely rank high m the Topeka Capital-Journal’s lists of
“Best Employer” to work for The Band’s casmo revenues help it underwrite a full-time
emergency response system serving remote northeast Kansas well beyond its reservation
borders—a relative rarity i rural Kansas

 The Citizen Potawatomi Nation handles overnight 911 dispatch i the Shawnee, OK region and
1s the primary water service provider to predominantly non-Indian neighboring towns (Kalt,
2016)

* The Tulalip Tribes north of Seattle are regional providers of broadband services and have helped
orchestrate—and pay for—upgrades to two highway mterchanges on Interstate 5 which give
access not only to 1ts reservation, but also to non-tribal communities (Kalt, 2017b)

B. Impacts of potential tribal government gaming on non-tribal citizens

One dimension of tribal economic development 1n the Self-Determimation Era warrants particular
attention, 1f only for 1ts “glitz and glamour” For many tribes, the gaming industry—and Vegas-style
casinos, In particular-have been the centerpieces of their development For the Wabanaki Nations,
however, MICSA’s provisions have been employed by the state to block any of the Wabanaki Nations
from availing themselves of the provisions of the Indian Gaming Regulatory Act of 1988 (IGRA)
(which effectively require states to enter into gaming compacts that launch tribal gaming operations)

The forward-acting nature of AEWNA would not, by default, apply IGRA to the tribes of Maine
As noted m Section I, however, additional legislation could bring the tribes in Maine under IGRA
The result could then be self-governing Wabanaki tribal governments going into the gaming industry,
just as Maine and a number of 1its state neighbors have done by operating theirr own gaming businesses
(the state lotteries) and/or permitting casimos Accordingly, let us ask what the state of Maimne and 1ts
non-tribal citizens could expect from casinos, starting with what 1s known about the economic and

community effects of non-tribal casmos

In the early decades of US casmo liberalization, a view prevailed that whatever private benefits
accrued to casino owners and workers, they were a Bad Bet for the public 2 The first part of that
view has been born out—many studies confirm economic benefits 2! As for the “Bad Bet,” gambling
was seen as inherently dangerous—an otherwise “unproductive” [sic] leisure activity that brought
organized crime pressure, disordered gambling, substance abuse, suicide, bankruptcies, and other

problems

20This was the name of a representative book with this stance Bad bet The wnside story of the glamour, glitz, and danger
of America’s gambling mdustry (O’Brien, 1998)

21 As was shown, for example, 1n economic research conducted under the direction of the National Gambling Impact Study
Commussion (Rose, 1998)

EXPANDING WABANAKI NATIONS'
SELF-GOVERNANCE IN MAINE

THE HARVARD PROJECT ON AMERICAN
INDIAN ECONOMIC DEVELOPMENT




45

While there have been myriad bottom-up studies of particular costs and benefits—especially by
casmo opponents and proponents—top-down examinations of the net effects of casmnos can cut
through the dueling studies One of the best of these 1s a study by the University of Chicago’s
National Opmion Research Center (Johnson, 1999)  The National Gambling Impact Study
Commussion—itself a Congressionally chartered body comprising gaming opponents and
proponents—funded the research NORC’s study examined a 16-year period of casino openings
using a randomly selected group of 100 US communities, about half of which experienced a casmo
opening within fifty miles It found casmos brought

» A 17% decline 1n income from unemployment insurance

+ A 12% decrease in the unemployment rate (about one point)

* A 13% decline 1n income from income maintenance programs

* A 3% decline in income from transfer payments

* Varied gains and losses 1n earnings by sector

* No discernible changes in bankruptcy, crimes affecting public safety and property, or infant
mortality (Johnson, 1999, Table 22)

As the study observed about 1ts social cost findings regarding social costs

Thuis 1s not to say that there is no casino-related crime or the like, rather, these effects are
either small enough as not to be noticeable in the general wash of the statistics, or whatever
problems that are created along these lines when a casino 1s built may be countered by
other effects (Johnson, 1999, 70)*

Casino social costs may get lost m the “general wash of the statistics” because gambling-driven
social consequences are relatively small Bankruptcy arising from mjury, illness, and medical
expense 1s one order of magnitude more prevalent than from gambling about 50% of surveyed
bankruptcy filers attribute medical costs versus 1 2% for “uncontrolled gambling” (Himmelstemn
et al, 2005) 2 The nationwide cost of disordered alcohol use 1s two orders of magmtude larger
$166 5 billion for alcohol aganst an estimated $5 billion for the national annual cost of problem and
pathological gambling (per Gersten et al , 1999, 53)

2In addition to bemng randomized (which permuts a degree of causal mference not just an assessment of correlation), the
NORC study’s multilevel regression structure produces a simultaneous examination of treatment versus control and
before versus after casino opening

BWhile controversy attends the estimation of the role of medical costs m bankruptcy (see, e g, Dobkm et al, 2018,
Himmelstein et al , 2019), that controversy does not overturn the basic observation that medical bankruptcy 1s an order
of magnitude more prevalent than gambling bankruptcy Indeed, because 1t 1s so small, gambling’s role 1s mfrequently
1solated as a cause of bankruptcy i top-down reviews of filings, and if 1t 1s mentioned, 1t 1s routinely lumped 1n as an
“other” category (e g, Austin, 2014, 21)
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Social costs may get also get lost 1n the “general wash of the statistics” if policies governing gaming
work as intended or 1f experience makes customers more famihar with and skillful in attending to its
risks For example, problem gambling awareness programs 1n advertising and on the walls of casinos
themselves can help vulnerable customers stave off trouble In either case, a comprehensive review
of the literature summarized by noting

Concerns that the expansion of gambling opportunities automatically leads to sigmificant
increases 1n the rates of gambling involvement and the prevalence of disordered gamblers
are not supported by research It appears that after the novelty of initial exposure, people
gradually adapt to the potential risks and harms associated with gambling (Shaffer et al ,
2019, 104)

And, of course, the citizens of Maine have already been exposed to gambling In addition to the
relatively new, privately owned, Maine-licensed casinos 1n Bangor and Oxford County, 2020 marked
the Mane Lottery’s 46% year It collected $79 6 million in revenue that year (Census, 2020) In 2021,
gross gaming revenue from casinos m Maine was $146 9 million (AGA, 2022) Maine also has horse
tracks, fantasy sports betting, and charitable gaming (see, e g, Mills et al , 2021)

The foregoing speaks to the effects of gaming generally, but Indian gaming may have distinctive
impacts on non-Indian neighbors The contention that Indian casinos are economically bad for
states—or at Jeast damaging to state tax collections—is not a mere strawman The idea has been put
forward by consulting economists (e g, Anderson et al, 2003) A public policy nonprofit made a
stmilar claim (WRC, 2002) And at least one peer-reviewed economics journal article purports to
have found empirical support for it (Anders et al , 1998) On the other hand, statewide surveys of
tribal governments rank their collective total employment (in governments, casmnos, and other
businesses) among the top ten employers of, e g, Arizona and Washington (Taylor, 2015, 2022)
Regional anecdotes tell of Indian tribes becoming top local employers (e g , in Payson, AZ, Chelan,
WA, and Wayland, MI) and even engines of real estate appreciation (e g, in Thurston County,
WA) 2

24Croman and Taylor (2016) (2016) give the full stories and crtations (pp 16-17)
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So, should Maine expect harms from Indian casmos? The Indian Gaming Regulatory Act aims to
mmimize the burdens non-Indians bear To take advantage of existing state regulatory expertise,
IGRA requires tribes that want Las-Vegas-style (Class III) casinos to sign a tribal-state compact that
articulates the scope and regulation of gaming Under virtually all such compacts, three sets of
regulators—tribal, state, and federal gaming commissions—oversee the fairness of games, internal
financial controls, and the licensing of key personnel 2 IGRA also permits (and most compacts
require) tribes with casinos to reimburse the states for their Indian regulation

Tribal contributions to charities and other governments are also permitted uses of Indian casino
profits Indian gaming compacts regularly contain explicit tribal commitments to transfer revenues to
other governments (effectively as payments 1 lieu of taxes) to offset costs impacts on the state and
occasionally 1 exchange for state contributions of value 2 In 2016 tribal payments to federal, state,
and local governments were estimated to total $15 3 billion (Meister, 2017) Compacts also routinely
commut tribes to contribute to responsible nonprofit organizations that provide hotlines, counseling,
and other services to customers struggling to control their gambling Tribes also routinely make

charitable contributions and provide m-kind benefits to non-Indian organizations and individuals

Top-down analyses 1n the spirit of NORC’s national study, but focused on Indian casimnos, find
positive off-reservation effects The NORC data mncludes information on both tribal and non-tribal
casmos The 16 communities 1n the data that witnessed the opening of a nearby Indian casmo
introduction experienced more pronounced economic improvements and no social costs—the former
probably arising from their relatively lower socioeconomic starting pomts (Taylor et al , 2000) In
Califorma, two differences-mn-differences analyses showed that people 1n census tracts near Indian
casmos saw mcome gams relative to those n tracts further away (Martin et al, 2006, Akee and
Taylor, 2014) National-scope econometric analyses show that counties near Indian casino openings
experience employment gamns (Baxandall and Sacerdote, 2005, Baxandall et al , 2005, Evans and
Topoleski, 2002{)

These results should be unsurprising Tribal economies are generally small and must turn to
surrounding markets for goods, services, and labor Expenditure data from four tribes in Washington
confirms that the preponderance of vendor outlays—more than 94%—go to off-reservation zip codes
(Taylor, 2006) Tribal economies do not self-supply the police cruisers, electricity, accounting
services, poker chips, asphalt, light posts, or myriad other mnputs that are necessary to accomplish the
work of tribal governments and businesses

Z5Michigan compacts require only that Indian casmos display a notice announcing that Michigan does not regulate Indian
gaming (GAO, 1998, 42—43)

260ften state contributions in compacts take the form of statewide or regional zones of exclusivity but have even included
the sale of a convention center for $1 in the Seneca-New York compact
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Contrary to the “siphon” theory holding that Indian casino customers’ money departs from state
economies soon after appearing on the casinos’ books never to return, such patron spending becomes
state-taxable, off-reservation purchases of goods, services, and labor %7 In significant measure, this 1s
due to the fact that tribal employment commonly entails high proportions of non-Indian workers As
we saw above, as much as 90% of tribal-generated employment nationally 1s non-Indian employment
In the same vein, data from 23 of Washington’s 29 tribes indicate a total tribal workforce that 1s more
than two-thirds non-Indian and a casino workforce that 1s four-fifths non-Indian (Taylor, 2022)

In addition, Indian casino net mcome tends to remaimn in-state because 1t accrues to in-state
governments In contrast to privately held casmos which distribute theiwr earnings to owners and
shareholders wherever 1n the global capital markets they may reside, tribal governments generally
spend profits where those tribes’ citizens are Except in currently rare (and always transitional)
circumstances where a tribe hires a management company to operate 1ts casino, all Indian casino net
income 1s n-state, tribal government revenue Tribes buy police cruisers, playground equipment,
and community centers while paying policemen, schoolteachers, and youth directors—all in-state
Tribal governments’ production of public goods, services, and amenities funded by casino earnings,
by their nature, tend to also benefit the communities around them

In sum, the evidence indicates that, if the Wabanaki Nations were brought under IGRA and the
other components of the Self-Determination Era’s self-governance policies, programs, and funding,
non-tribal citizens of Maine could expect to be made better off on the whole when and if one or more
of the Wabanaki Nations decided to authorize tribal gaming This expectation would turn out to be
especially true 1if any Wabanaki tribal casinos were to attract customers from high-income locales to

places experiencing relative economic underdevelopment and high unemployment

To the extent that costs or disadvantages for the state might arise, they are likely to be encountered
as costs of adjusting to economic growth—i e, as growing pamns Routinely around Indian Country,
tribal economic growth has required new highway off-ramps, new streetlights, greater emergency
response capacity, expanded wastewater treatment, and other public goods and services But as we
have seen above, it 1s also routine around Indian Country that tribes on paths of economic growth
increase thewr own public services provision and work with municipalities, counties, states, and even

the federal government to ease the burdens of growth As we discuss i more detail in Section VD

27The purported empirical finding that casino openings depress non-Indian tax collections noted above (Anders etal , 1998)
mustakes revenue declines coincident with tribe-state compacting not with casino opemngs By that study’s own data,
the actual openings left the revenues under examination—Maricopa County (AZ) sales tax collections—unperturbed (as
explamned 1 Taylor, 2005, 36-7) In a similar vein, an econometric analysis of 268 Washington State tax districts over
thirteen years found no statistically discernible change n taxable sales or taxable property associated with Indian casino
openings nearby (Taylor, 2005)
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below, this commonly takes the form of intergovernmental agreements and cost-sharing Even though
constrained by MICSA-engendered economic underdevelopment, the Wabanaki Nations have already
shown themselves willing and capable of engaging 1n such types of productive intergovernmental
relations

C. Impacts on environmental and related amenities that affect the quality of
life in Maine

Easing or removing the restrictions of MICSA could enhance the Wabanaki Nations’
governments’ regulatory powers over Wabanaki natural resources and related public amenities This
has led to concerns that tribal government management of tribal fisheries, wildlife, forests, and the
like might subject non-Native persons and companies to additional and stricter environmental
regulation or, alternatively, might result in the degradation of the health or value of those resources

Agam because no government—tribal or non-tribal—is “perfect”, 1t 1s not possible to generate an
unassailable answer 1n one direction or the other regarding concerns of these types However, we can
again turn to the experience seen 1n other states where tribes already exercise extensive jurisdiction
over natura] resources and the environment There, the available evidence and experience supports
the conclusion that tribal communities do place high value on the protection of their lands and
resources Shortcomings 1n such protection by tribal governments are rarely the result of a lack of
commitment, but rather arise due to deficiencies m human and technical resources and capacity As
we have discussed above, the best antidote to those impediments to governmental performance
across Indian Country has been economic development

In the environmental arena, the economic development spurred by tribal self-government has
repeatedly resulted 1n tribes being willing and able to devote greater resources to environmental and
resource management Illustrative of this are cases including

» The Confederated Tribes of the Warm Springs Reservation i northeast Oregon jointly owns
and operates—through its company, Warm Springs Power Enterprises—three hydroelectric
dams with Portland General Electric The Tribes’ position as owner-operator has permitted it
to implement selective water withdrawal towers behind the dams so as to allow salmon to
return to the Upper Deschutes River basin for the first time i four decades Thus has been
accomplished at no loss 1n electricity production (PGE and WSPE, 2022)

* The wildlife biologists of the Nez Perce Tribe played an indispensable role 1n the reintroduction
of the gray wolf to federal land in Oregon, Idaho, and Montana, earning the Tribe accolades for

responsiveness and professionalism—even from ranchers whose livestock were victims of wolf
predation (HPAIED, 1999)
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e The Jamestown S’Klallam Tribe on the Olympic Peninsula of Washington marshaled the
resources and professionals of federal, state, and local governments to un-straighten
Jimmycomelately Creek and broaden its entrance—a restoration that brought wild salmon
populations back not just from the brink of elimination but to levels not seen in more than 30
years (Taylor, 2006)

e More than forty years ago, the White Mountain Apache Tribe took over game and fish
management on 1its reservation from the state of Arizona and subsequently struck a cooperative
agreement with the federal government for tribal implementation of endangered species laws
Where the state’s policies had led to mediocre, at best, hunting and fishing opportunities, the
Tribe built and still runs award-winning eco-tourism enterprises that are widely respected as
world-class for both their economic and ecological performance (HPAIED, 2000b)

 In 1997, the members of the Red Lake Fisheries Association (RLFA), a cooperative established
by commercial fishermen from the Red Lake Nation, voted to discontinue all of their commercial
gillnet fishing on Red Lake At the tail end of a long decline of walleye stocks under the state
of Minnesota’s regulations, the Red Lake Nation asserted 1ts jurisdiction to first enforce the ban
and then intensively manage the fishery Through joint management of the state-tribal boundary-
spanning Red Lake and extensive cooperation with the state, the walleye stocks fully recovered
Fishing resumed by 2006, to the benefit of both tribal and non-tribal commercial operations
(HPAIED, 2006)

The Wabanak1 Nations’ own history of stewardship of natural resources has struggled through
jurisdictional conflicts with Mane Yet, the Wabanaki Nations continue to work to find common
ground Some recent collaborations mnclude

« The Houlton Band of Maliseet Indians and the Town of Houlton worked together to address
the deteriorated Morningstar Road culvert on Moose Brook The failing culvert would hang
above the brook during low flow, cutting off fish passage in the river Its shifting caused
cracks 1n the road above, threatening access to a major local employer In the end, the two
governments secured funding and assistance from multiple sources, including the US Fish and
Wildlife Service, Federal Emergency Management Agency (FEMA), Environmental
Protection Agency, US Army Corps of Engineers, and the State of Maine’s Departments of
Environmental Protection and Inland Fisheries and Wildlife, to name a few (Wheatley, 2022)
Maliseet’s 2020 award from FEMA alone was $585,000 (MacDougall, 2020) Instead of
mnstalling a new culvert, the partners built a bridge Reconnecting Moose Brook to the
Meduxnekeag River restores the fish passage, the bridge rebuilds the roadway, and the
successful effort renews the relationships between the local governments

* In 2022, the Passamaquoddy Tribe signed an intergovernmental statement of cooperation to
restore water quality and wildlife habitat in the St Croix River Watershed with the Wabanaki
Nations, the Peskotomuhkat: Nation at Skutik (in New Brunswick), the State of Maine, the
United States, and Canada The St Crox Ruver 1s 62 miles long and the largest stretch of
freshwater along the border between the US and Canada but 1s mnterrupted by a number of
dams The watershed has been a continued source of sustenance for the Passamaquoddy
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people (Bassett, 2015), Blueback Herring and Alewife play an umportant role not only as a
direct food source for people and animals but also 1n providing nutrients for the riverbed The
agreement allows the parties to better explore and implement solutions for reconnecting the
river and improving fishways around dams

» After years of negotiating, the Passamaquoddy Tribe and the State of Mame came to an
agreement to improve water quality on the Sipayik (Pleasant Point) Reservation Maine LD
906 passed the State Legislature with bipartisan support and was signed by the governor m
Apnil 2022 (Popp, 2022) The Tribe now controls its groundwater source on Passamaquoddy
Indian territory and will be able to mstall a new water treatment system that will benefit the
people of Sipayik and the nearby Town of Eastport (Office of Governor, 2022)

To be sure, 1t has not been uncommon for the kinds of progress seen nationally in tribal-state
relations 1n the arena of the environment and natural resources to have grown out of relations that
were immtially conflictual In the era of federal policies of tribal self-determination through tribal self-
government, however, the rapid growth and maturation of tribal governmental capacities has held
down contentious disputes and litigation Instead of facing off against each other, tribes and their
state and local counterparts have found solutions through the mechanisms and mstruments that states
are famuliar with when dealing with each other on potential state-state conflicts They have turned to
processes of intergovernmental cooperation, MOUs, jomt management structures, shared jurisdiction,
and the Iike With this 1n mund, let us turn to concerns regarding the possible scope and frequency of
state-tribal conflicts and confusion n a setting in which MICSA’s restrictions are relaxed or removed

D. Prospects for intergovernmental conflict or confusion

At first blush, 1t seems reasonable to worry that amplifying Wabanaki governance with more of
the powers tribal governments wield elsewhere could result 1n increased litigation, conflict, confusion,
and/or dysfunction (see, € g , Frey, 2020) Yet a moment’s reflection reveals that the absence of tribal
sovereign powers in Maine has itself been fraught with conflict and even costly, producing seemingly
never-ending litigation between Maine and the tribes MICSA has been a source of sustamed conflict
between the state government (and local subsidiaries) and the governments of the Wabanak1 Nations
The expense, upset and uncertainty, and animosities created by this are not 1n the nterests of the state’s
tribal or non-tribal citizens

Notwithstanding MICSA, the urge for self-government mn local communmties—tribal and
non-tribal—is hard to extinguish Thus 1s particularly true of the Wabanaki Nations, who can see 1n
thewr counterparts across Indian Country the promuse of local self-government As for the State of
Maine, 1f numerous governments abutting and even overlapping each other 1s cause for wrresolvable
conflicts and confusion, the state 1s ripe for such problems In fact, the state tacitly embraces a
multiplicity of abutting and often-overlapping governments By the US Census’s count m 2017,
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Maine then had sixteen counties, 23 municipal governments, 465 township governments, 98
independent school districts, and 232 special purpose districts The Census’s special district category
included 82 single-function water districts, 41 single-function sewerage districts, 30 housing and
community development districts, 22 multiple-function water and sewerage districts, and numerous
other districts governing utilities, soil and water conservation, cemeteries, health, and more (Census,
2017)

Strengthening (not adding) five governments among Maine’s 504 others—or as many as 834,
depending where one draws the line 1n the Census’s special districts category—would not produce a
quantum leap m mtergovernmental conflict or confusion This 1s especially true considering that
self-governing tribes routinely enter into compacts, contracts, memoranda of understanding, and
other similar agreements with the governments around them In this, tribal governments mirror the
conduct of responsible governments—{federal, state, provincial, local—everywhere Tribes in the
other Lower 48 states routinely enter into tax compacts, police cross-deputization agreements,
payments-in-lieu-of-taxes agreements, impact mitigation agreements, comity agreements, resource
rental and cost-sharing arrangements, and more with state and local governments (Johnson et al ,
2009)

As always, conflict captures the headlines and cauterizes minds Yet, as tribal governments have
matured and asserted their self-governing powers 1n the other Lower 48 states, it has frequently been
state governments who have played lead roles m fostering productive state-tribal relations With
educational and operational mechanisms of cooperation continuing to be built in specific areas
ranging from judicial affairs and policing to health and child protection services, organizations such
as the National Council of State Legislatures (INCSL) have built overarching programs and structures
designed to foster mutually beneficial tribal-state relations Through mstitutes, gudes, tramings,
working groups, databases, and studies, NCSL has built knowledge, techniques, and models now 1n
wide use As NSCL concluded 1n 1ts 2009 study of models for state-tribal relations

As Indian tribes improve governmental capacity and more frequently exercise their
powers of self-government, tribal and state governments are increasingly finding areas
of mutual mterest and discovering ways to set aside jurisdictional rivalry in favor of
cooperative government-to-government mteractions  Tribes and states have been
creating entirely new structures for communication and collaboration, solutions and
agreements have been created for the ever-changing range of issues, and older
tribal-state institutions have been strengthened and revived (Johnson et al , 2009, at vir)
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MICSA has left the Wabanaki Nations and the state of Maine out of step with tribes and states
elsewhere Nevertheless, there 1s experience 1n Maine that could be built on 1n a setting of expanded
powers of tribal self-government m Mame This 1s visible i the selection of intergovernmental
agreements and related mechanisms of tribal-state cooperation shown m Figure 12 In fact, as
discussed above, 1n the effort to restore the Skutik River, the Wabanaki Nations and the state of
Mame have cooperated with a multitude of other mstitutions, mcluding the US Fish and Wildlife
Service, Fisheries and Oceans Canada, the US Environmental Protection Agency, and the
Peskotomuhkatl First Nation in New Brunswick Also discussed above, a similar multi-party effort
has been undertaken to improve water service for the Passamaquoddy Tribe and its neighbors (see
Figure 12) These are governments pursuing the mterests of their respective constituents through

cooperation

Figure 12 Selected Active Penobscot and Passamaquoddy Agreements
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Intergovernmental cooperation also takes place without formal legal agreements For example, the
Passamaquoddy Tribe began convening meetings between officials from the local water district (a non-
tribal public entity called Passamaquoddy Water District, PWD) and the state and federal governments
to address an unsafe and decaying water system that served the Tribe and the City of Eastport The
water was found to have dangerous levels of toxins, and users complaned of itching and burning after
bathing with 1t and of 1ts foul odor and color The Tribe contributed $250,000 in pandemic relief funds
to the mstallation of a new filtration system, which was recently installed at the water district’s water

THE HARVARD PROJECT ON AMERICAN o
INDIAN ECONOMIC DEVELOPMENT 3 @

EXPANDING WABANAKI NATIONS'
SELF-GOVERNANCE IN MAINE



54

treatment plant The rest of the upgrade was funded by a combination of state funds pursuant to a
program that the state created in response to the Tribe’s advocacy Notably until 2022, PWD was the
only water district in the state to pay local property taxes, and the tax amount was roughly equivalent
to operations and maintenance costs of the new water filter upgrade The Tribe introduced and sought
enactment of state legislation to exempt the local water district from property taxes so 1t could afford
upkeep on the new water filter The Tribe bore 100% of the cost of drafting and advocating for the
legislation, and Gov Janet Mills signed 1t in April of this year The process has resulted 1n significant
upgrades to local drinking water (Popp, 2022)

To be sure, the foregoing are examples of productive approaches to resolving conflicts and
confusion that can arise between governments Not all cases are resolved readily and mexpensively
This 1s as true of mtergovernmental relations that do not mnvolve tribes as 1t 1s i state-tribal relations
But to echo the National Council of State Legislatures, the virtuous cycles of tribal economic
development and strengthening of tribal governments that have taken place across Indian Country n
the era of federal policies of tribal self-government are lessening the frequency and severity of
tribal-state conflict, not increasing such conflict MICSA’s restrictions have blocked, or at least
significantly attenuated, such virtuous cycles 1n the state of Maimne

VI. Conclusion: Nowhere to Go But Up

Maine 1s conspicuous for the restrictions that MICSA has placed on the Wabanaki Nations for
four decades Elsewhere in that time, federal Indian self-determination policies and tribal action
produced unprecedented and sustained economic growth accompanied by expansions of tribal
responsibilities and rising fiscal, institutional, and human capacities to meet those responsibilities
This Native resurgence 1s redounding to the benefit of tribal and non-tribal citizens Increasing
numbers of tribes are the economic engines of their regions, and hundreds of tribes across the other
Lower 48 states now routinely serve their citizens with the full array of governmental functions that

we expect from state and local governments 1n the US

We find that the consequence of handcuffing Wabanaki self-government 1s today visible in the
stark economic underperformance of all four of the tribes m Mame—Maliseet, Mr’kmagq,
Passamaquoddy, and Penobscot No inherent or Wabanaki-wide attributes readily explain why all
the Wabanaki Nations i Maine trail their peers by so much The one attribute they all share is the
restrictive construct of MICSA
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Subjecting the Wabanaki Nations’ capacities to the restrictions of MICSA stifles substantial
development opportunities — to the detriment of both the Wabanaki and non-Wabanaki citizens of
Maine The unrealized opportunities measure 1n the hundreds of millions of dollars of GDP for the
state, representing support for thousands of jobs held by Maiers and tens of millions of dollars
going 1nto Maine’s tribal, state, and local treasuries For the tribal citizens of Maine, loosening or
removing MICSA’s restrictions offers few downside risks and many upside payoffs There’s
nowhere to go but up

The experiences of the other Lower 48 states working with tribes indicate that “nowhere to go
but up” also applies to Mamne and 1ts non-tribal citizens In case after case, self-determined, self-
governed tribal economic development spills over positively mto neighboring non-tribal communities
and improves governance generally Conflicts arising between tribal and non-tribal governments are
to be expected, as 1s the case between any neighboring and/or overlapping governments Generally,
experience outside of Maine does not predict that strengthening tribal self-government mexorably
leads to heightened state-tribal conflict Instead, increasingly capable tribal governments improve the
prospects for mutually beneficial resolutions of problems because both tribal and non-tribal parties
can come to the table with mature capacities to cooperate Against these possibilities 1s the status quo
Sticking with the status quo means all sides leave economic opportunities “on the table,” and ongoing
cycles of intergovernmental conflict, litigation, recrimination, and mustrust will continue
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